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Berrin v. Delta Air Lines (C.D. Cal. Mar. 28, 2024)
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Presenter
Presentation Notes
A California district court found that a passenger’s claims that Delta had violated various California laws was not preempted by the Airline Deregulation Act (ADA). The passenger had purchased tickets from Delta and then filed a lawsuit, claiming that Delta had grossly misrepresent[ed] the total environmental impact of its business operation” in claiming to be the first “carbon-neutral” airline based off its participation in a “fraudulent” carbon offsets program. She asserted claims under Unfair Competition Law, False Advertising Law, and California’s Consumers Legal Remedies Act. The court dismissed the passenger’s claims for lack of standing with leave to amend, as she had not alleged any future intent to purchase Delta tickets. In April, Berrin filed an amended complaint.


Airline Greenwashing Cases to Watch
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Ggf) Fly ' Responsibly

Fly Responsibly is KLM's commitment to taking a leading role in creating a
more sustainable future for aviation. with the introduction of Fly Responsibly,
we're making the world aware of our shared responsibility. We can only
succeed if we work together, so join us today for a more sustainable
tomorrow.
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Presentation Notes
Zajac v. United Airlines Inc. is a 2023 case in the U.S. District for the District of Maryland asserting fraud and false advertising claims under the Maryland Consumer Protection Act based on United's advertisements related to using "sustainable airline fuel" under its "Eco-skies" program and alleged misrepresentations concerning its environmental commitments.

Simijanovic v. Koninklijke Luchtvaart Maatschappij NV is a 2023 case in the U.S. District Court for the Eastern District of Michigan asserting fraud and false advertising claims under the Michigan Consumer Protection Act based on KLM's advertisements related to its climate-related corporate targets, sustainability resolutions, biofuel usage and "fly responsibly" representations.



Ellis v. Nike USA, Inc. (E.D. Mo. Mar. 28, 2024)

* Failed to plausibly allege Nike’s products were not made with recycled or
sustainable materials

* Failed to specify which statements induced plaintiff to buy which products

NIKE RECYCLED CANVAS PACK.

Weighing in with at least 20% recycled content and with zero compromises to style.

MAKES HASTE,
CUTS WASTE

REVOLUTIOMARY FLTRNIT CONSTRUCTION
REDUCES OUR TYPICAL FOOTIWEAR WASTE
BY AN AVERAGE OF S0,
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A consumer brought suit against Nike, alleging the company made false statements regarding the sustainability and manufacturing process of its “Sustainability Collection.” Nike had marketed the collection with the phrase “journey toward zero carbon and zero waste” and the consumer argued she had purchased pieces from the collection based on this statement. 
The federal court dismissed the case, finding the consumer failed to show the products were not made from recycled products and that her allegations were impermissibly vague, as she had not specifically alleged which statements induced her to buy which products. 


Dorris v. Danone Waters of Am. (S.D.N.Y. Jan. 10, 2024)
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* “ltis plausible then that the ambiguous
term ‘carbon neutral’ ... could mislead
a reasonable consumer.”
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Joseph Lurenz v. The Coca-Cola Co. (S.D.N.Y. 2024)

* Alleged false marketing —
not “all-natural ingredients”
because contains PFAS

* Dismissed without prejudice:
Single juice sample not linked
to plaintiff’s purchase

e Petition refiled with more
test results
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Presentation Notes
A New York federal court dismissed a consumer’s case alleging that Coca-Cola had falsely marketed some of its products as made with all-natural ingredients when they allegedly contained PFAS. The consumer had conducted independent testing of Coke’s Simply Tropical juice and claimed the results revealed “material levels of multiple PFAS.” He argued he would not have paid so much for the juice had he known it contained PFAS. The court held that because Lurenz had only tested one sample of juice and had not properly linked the sample to his own purchase, the case must be dismissed. Lurenz filed an amended complaint in July.


Greenwashing Cases to Watch

Packaging:

We are working toward PepsiCo’s goal of 100% of
packaging to be recyclable, compostable or

biodegradable by 2025, piloting next-generation snack
packaging that is industrially compostable in 2021.

Be human.

Be well.

Be planet.

2020 IMPACT AGENDA
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Held v. Montana (1st Dist. Ct. Mont. Aug. 14, 2023)
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Montana Constitution: “All persons are
born free and have certain inalienable
rights. They include the right to a clean
and healthful environment...”

Montana Environmental Policy
Act (MEPA) Limitation: no consideration
of GHG emissions & climate change
impacts

o Unconstitutional

o Permanently enjoined
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United States v. U.S. District Court for the District of Oregon
Eugene (Juliana v. United States) (9t Cir. May 1, 2024)

No standing (2020) — district court
instructed to dismiss
o Article lll court cannot “step into R | 's E

the shoes” of the political branches
to provide the requested relief

CLIMATE JUSTICE

* District court allowed plaintiffs to
amend

* 3-judge panel of 9th Circuit issued
writ of mandamus ordering dismissal
without leave to amend (2024)

* En banc review denied
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Baltimore v. BP PLC (July 10, 2024)

* Based on alleged deception

12

regarding fossil fuel impact
on climate

Dismissed: Claims stem from
a “global phenomenon caused
by emissions from sources

in literally every state and
nation in the world”
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Sunoco LP v. Honolulu (Oct. 31, 2023)

* “The CAA does not occupy the entire
field of emissions regulation.”

* Petition for writ of certiorari filed
with U.S. Supreme Court

o Are state-law claims (nuisance,
failure to warn, and trespass)
seeking damages for global climate
change impacts caused by
interstate and international GHG
emissions precluded by the Clean
Air Act and federal common law?
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Climate Suits to Watch

* Alabama v. California
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California ex rel. Bonta v. Exxon
Mobil Corp.

Connecticut v. Exxon Mobil Corp.

Minnesota v. Am. Petroleum Inst.

Platkin v. Exxon Mobil Corp.
Rhode Island v. Chevron Corp.
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68th St. Site Work Group v. Alban Tractor Co. Inc.

(4th Cir. June 2024)

* No knowledge requirement for
arranger liability under CERCLA

* Arrangers liable even if unaware
waste is hazardous at time of
making arrangements

* Rehearing requested
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Fourth Circuit held that companies that arrange the disposal of hazardous waste are liable for cleanup costs under CERCLA, even if they were unaware the waste was hazardous at the time they made those arrangements. The Court noted that Congress had developed CERCLA as a strict liability regime and that other provisions of the law imposed a knowledge requirement for liability.


MRP Properties Company, LLC v. U.S.
(6th Cir. 2023, pet. denied)

* U.S/s regulation of petroleum
industry during WWII # “operation”
of refineries under CERCLA

* “Operator” makes “day-to-day”
decisions “exercise[ing] control
over the waste disposal process”
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Presentation Notes
Valero affiliates that ran twelve refineries that were used to produce fuel during the U.S.’s war efforts in WWII sought to hold the U.S. government partially liable under CERCLA after it was discovered that hazardous waste from the refineries had leaked into surrounding environments. 
The Sixth Circuit held that the federal government’s regulation of the petroleum industry during WWII did not mean it “operated” petroleum-refining facilities for the purposes of CERCLA. The Court held that an “operator” under CERCLA is the body that makes “day-to-day” decisions “exercise[ing] control over the waste disposal process.” 
The Supreme Court denied Valero’s petition for writ of certiorari.





- Eagle County v. Surface Transportation Board

(D.C. Cir. 2023, pet. granted)
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Various environmental groups brought suit to challenge order from the Surface Transportation Board authorizing the construction of an 88-mile rail line in Utah for transporting crude oil to the Gulf of Mexico. They argued the Board’s authorization and NEPA analysis was flawed because it did not consider the downstream effects of the project. The D.C. Circuit agreed, finding the approval of the railway was “arbitrary and capricious” and violated NEPA. The Supreme Court has granted petition to review whether NEPA requires a federal agency to consider any environmental impacts of a project or only those impacts within the agency’s jurisdiction. 





Camp Lejeune Water Litigation v. U.S.

(E.D.N.C. Feb. 6, 2024)

Camp Lejeune Justice Act claimants
must prove general & specific
causation
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Presentation Notes
A North Carolina federal court held that former residents of Marine Corps Base Camp Lejeune must prove their illnesses were “caused by exposure to the water at Camp Lejeune” rather than merely establishing general, not specific, causation, as plaintiffs requested. The court held that had Congress intended to allow claimants to prove only general causation, it would have explicitly written the Camp Lejeune  Justice Act to reflect that.


White v. EPA (E.D.N.C. June 18, 2024)

Traditional navigable waters, the territorial seas, and
interstate waters;

Impoundments of “waters of the United States”’;

Relatively permanent, standing or continuously flowing
tributaries to paragraph (a)(1)-(2) waters or impoundments;

Wetlands having a continuous surface connection to
paragraph (a)(1)-(3) waters, impoundments, or tributaries;

Relatively permanent, standing or continuously flowing
intrastate lakes and ponds with a continuous surface
connection to a paragraph (a)(1)-(3) water, impoundment,
or tributary
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White v. EPA (E.D.N.C. June 18, 2024)
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Preliminary injunction denied

“A wetland with a continuous surface
connection is a ‘water of the United
States’ because that continuous surface
connection renders the wetland
practically indistinguishable from the
jurisdictional water to which it is
connected... The continuous surface
connection powers the test.”
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A property owner sought a temporary injunction to block implementation of the EPA WOTUS rule nationwide, arguing that the rule did not follow Sackett’s holding that�a wetland have “a continuous surface connection” with another jurisdictional water such that it is “difficult to determine where the water ends and the wetland begins.”
The federal court disagreed, finding that the landowner had failed to show he was likely to succeed on the merits of his claim and explained that “[a] wetland with a continuous surface connection is a ‘water of the United States’ because that continuous surface connection renders the wetland practically indistinguishable from the jurisdictional water to which it is connected… The continuous surface connection powers the test.”
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