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AGENDA

Background on ESG

Applicable Ethics Rules and Hypos

In-house Experience with ESG

Avoiding Backlash: Validating ESG Information



Menti Poll – Question 1
Menti.com – Code 8381 5995
MY, OR MY FIRM’S, KNOWLEDGE OF ESG IS (1-5 SCALE):
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1 - non-existent, e.s.what?
2 - elemental, we can spell ESG
3 - progressing, ESG or sustainability is in someone’s job description, at least part time
4 - advanced, we have some ESG disclosures and are starting to engage with investors or employees
5 - expert, we know our ESG policies, programs and practices and make annual disclosures
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UNDERSTANDING ESG 

 Environmental, social, governance (ESG), is short hand for key 
corporate risks and opportunities that are of interest to 
stakeholders, including investors, and capable of 
significantly influencing a company’s perceived or actual 
value, other than those risks and opportunities relating 
directly to a company’s financial performance.

 Broadly speaking, identifying key ESG risks is similar to general 
ERM risk identification.  A company must:  

 Evaluate its material operational inputs (i.e., labor, natural 
resources, data, technology, third party products and 
services); and

 Evaluate its material operational outputs (i.e., products, 
services and data).
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THE BROAD WORLD OF ESG 

What is ESG?
Environmental Social Governance

Sustainability

Climate Change

Human Capital Management

Human & Civil Rights

Diversity

Political/Lobbying Contributions

Water Management

Labor Rights

Pay Parity / Livable Wage

Cybersecurity & Data Privacy

Deforestation

Opioids, Pesticides and Regulated Substances

Food Waste

Supply Chain Management

Renewable Energy / Efficiency

Animal Welfare

Investor Rights

Board Composition

Executive Compensation

Charitable Contributions

Board Policies & Procedures

Corporate Social Responsibility

Nuclear Energy
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UNDERSTANDING ESG 

 How does “ESG” compare to “sustainability”?

 How does “ESG” compare to “corporate social responsibility”?

 How does “ESG” compare to integrated reporting?
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Companies Face Competing and Overlapping Regimes for 
Standards, Reporting and Rankings

RAPIDLY EXPANDING EXTERNAL ESG BUSINESSES

UNITED NATIONS
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UNDERSTANDING ESG FRAMEWORKS, GUIDELINES AND RATINGS

With the exception of CDP, none of the reporting frameworks benchmark 
or grade companies’ disclosures, and the level of disclosure is at the 
discretion of the company. 

 CDP (formerly the Carbon Disclosure Project): CDP solicits primarily climate-
related information from companies annually by sending Climate Change, 
Water, and Forest Questionnaires. Companies that disclose information to 
CDP are assigned grades and are regularly benchmarked against peers.

NO BENCHMARKING (EXCEPT FOR ONE STANDARD)
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PROFESSIONAL RESPONSIBILITY

Hypo 1: A long-standing client asks you (alone) to help prepare its ESG
disclosures. Although your practice involves environmental law, you 
know little to nothing about ESG standards and related disclosures. 

 Can you say “yes”? 

COMPETENCE AND TRUTHFULNESS ABOUT SERVICES
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PROFESSIONAL RESPONSIBILITY

Model Rule 1.1: Competence (TX Rule 1.01)

 A lawyer shall provide competent representation to a client. 
Competent representation requires the legal knowledge, skill, 
thoroughness and preparation necessary for the representation. 

Model Rule 7.1: Communications Concerning a Lawyer’s Services 
(TX Rule 7.01)

 A lawyer shall not make a false or misleading communication 
about the lawyer or the lawyer’s services. A communication is false or 
misleading if it contains a material misrepresentation of fact or law, or 
omits a fact necessary to make the statement considered as a whole 
not materially misleading.

COMPETENCE AND TRUTHFULNESS ABOUT SERVICES
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PROFESSIONAL RESPONSIBILITY

Hypo 2: A VP at company ABC has directed you as in-house/outside 
counsel to prepare a report in response to investor demands. The VP 
intends to submit a disclosure that overrepresents the “good” information 
regarding a topic that is important to a particular standard and/or 
strategically leaves out information that some investors might consider 
material. 

 Do you report the company to the authorities?

 Do you share this information with shareholders?

 Do you report this information to a board member?

CONFIDENTIALITY, TRUTHFULNESS, AND THE SCOPE OF REPRESENTATION 
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PROFESSIONAL RESPONSIBILITY

Model Rule 1.6: Confidentiality of Information (TX Rule 1.05)

 (a) A lawyer shall not reveal information relating to the representation 
of a client unless the client gives informed consent....

 (b) A lawyer may reveal information relating to the representation of a 
client to the extent the lawyer reasonably believes necessary:

 (1) to prevent reasonably certain death or substantial bodily harm;

 (2) to prevent the client from committing a crime or fraud that is 
reasonably certain to result in substantial injury to the financial 
interests or property of another....

 (3) to prevent, mitigate or rectify substantial injury to the financial 
interests or property of another that is reasonably certain to result 
or has resulted from the client's commission of a crime or fraud in 
furtherance of which the client has used the lawyer's services;

CONFIDENTIALITY, TRUTHFULNESS, AND THE SCOPE OF REPRESENTATION 
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PROFESSIONAL RESPONSIBILITY

TX Rule 1.05: Confidentiality of Information 

 (c) A lawyer may reveal confidential information:

 (7) When the lawyer has reason to believe it is necessary to do so 
in order to prevent the client from committing a criminal or 
fraudulent act. 

 (8) To the extent revelation reasonably appears necessary to 
rectify the consequences of a client's criminal or fraudulent act in 
the commission of which the lawyer's services had been used.

 No mention of “substantial harm” 

CONFIDENTIALITY, TRUTHFULNESS, AND THE SCOPE OF REPRESENTATION 
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PROFESSIONAL RESPONSIBILITY

Model Rule 4.1: Truthfulness In Statements To Others (TX Rule 4.01)

 “In the course of representing a client a lawyer shall not knowingly: 
make a false statement of material fact or law to a third person; or fail 
to disclose a material fact when disclosure is necessary to avoid 
assisting a criminal or fraudulent act by a client, unless disclosure is 
prohibited by Rule 1.6.”

CONFIDENTIALITY, TRUTHFULNESS, AND THE SCOPE OF REPRESENTATION 
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PROFESSIONAL RESPONSIBILITY

Model Rule 1.13: Organization as Client (TX Rule 1.12)

 (a) A lawyer employed or retained by an organization represents the 
organization acting through its duly authorized constituents.

 (b) If a lawyer for an organization knows that an officer, employee or 
other person associated with the organization is engaged in action, 
intends to act or refuses to act in a matter related to the representation 
that is a violation of a legal obligation to the organization, or a violation 
of law that reasonably might be imputed to the organization, and that it is 
likely to result in substantial injury to the organization, then the 
lawyer shall proceed as is reasonably necessary in the best interest 
of the organization. Unless the lawyer reasonably believes that it is not 
in the best interest of the organization to do so, the lawyer shall refer the 
matter to higher authority in the organization, including, if warranted 
by the circumstances, to the highest authority that can act on behalf of the 
organization as determined by applicable law...

CONFIDENTIALITY, TRUTHFULNESS, AND THE SCOPE OF REPRESENTATION 
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PROFESSIONAL RESPONSIBILITY

Hypo 3: The corporate secretary (who is a lawyer) and outside counsel 
are critical members of company ABC’s ESG team.  They hold several 
discussions considering ESG targets and goals that they decide not to 
implement.  

 In litigation (whether ESG related or not) or other proceedings, were 
those conversations confidential and covered by the Attorney-Client 
Privilege?

 What if no outside counsel are involved?

CONFIDENTIALITY AND PRIVILEGE
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PROFESSIONAL RESPONSIBILITY

Model Rule 1.6: Confidentiality of Information (TX Rule 1.05)

 (a) A lawyer shall not reveal information relating to the representation 
of a client unless the client gives informed consent....

 (b) A lawyer may reveal information relating to the representation of a 
client to the extent the lawyer reasonably believes necessary:

 (1) to prevent reasonably certain death or substantial bodily harm;

 (2) to prevent the client from committing a crime or fraud that is 
reasonably certain to result in substantial injury to the financial 
interests or property of another....

 (3) to prevent, mitigate or rectify substantial injury to the financial 
interests or property of another that is reasonably certain to result 
or has resulted from the client's commission of a crime or fraud in 
furtherance of which the client has used the lawyer's services;

CONFIDENTIALITY AND PRIVILEGE
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Susta inabi l i ty

R e s p o n s i b l y  R e s i l i e n t    
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INTRODUCTION
Building on 20 Years of Sustainability Excellence

R e s p o n s i b l y  R e s i l i e n t  



OUR   SUSTA INAB I L I T Y   PR IOR I T I E S

Protecting 
People & the 

Planet

SOCIAL

Assuring
Responsive 
Management

GOVERNANCE

Engaging 
Our Employees &

Building Our Communities

ENVIRONMENTAL

R e s p o n s i b l y   R e s i l i e n t  



MY
PERSONA L  
E S G
“ E TH I C A L”  
R EA SON

LAWYERS  
HAV E   A  
DU T Y   TO ,  
WI TH  
R E S P EC T ,
E NGAGE  
I N   T H E  
PUB L I C  
S QUAR E  
O F   OUR  
SOC I E T Y



Mode l   Ru l e   6 . 4   – L aw  Re f o rm  A c t i v i t i e s  
A f f e c t i n g   C l i e n t   I n t e r e s t s  

Public Service
A lawyer may serve as a director, officer or member
of an organization involved in reform of the law or its
administration notwithstanding that the reform may
affect the interests of a client of the lawyer. When the
lawyer knows that the interests of a client may be
materially benefitted by a decision in which the
lawyer participates, the lawyer shall disclose that fact
but need not identify the client.





2
4



Sustainability Goes Beyond ESG
SUPPORTS LONG-TERM RESILIENCE

25

Operating 
Excellence

Foundational to sustainability

Financial 
Performance
Strong emphasis on returns

(G) Governance
Strong corporate 
governance is essential 

(E) Environmental 
Stewardship

Advancing climate change solutions 

(S) Social Responsibility
Investing in our people and communities



Menti Poll – Question 2
ROLES LAWYERS CAN / SHOULD PLAY IN ESG

26

a) legal advisors (legal risk, 
legal compliance, etc)

b) they should lead a company's 
program

c) a and b (they can do both and 
still provide independent legal 
advice)

d) none of above, leave this to 
Investor Relations and others



Avoiding Backlash:
Validating ESG 
Information
33rd Annual Texas Environmental Superconference
Austin, Texas
August 7, 2021

LAWRENCE HEIM
EDITOR, PRACTICALESG.COM



THE BACKDROP – ESG DATA VALIDATION IS LACKING

• Corporate ESG disclosures are widely read and evaluated
⚬ Form the basis of evaluations by ratings agencies and investors 

• Few companies have internal controls for ESG data, and almost 
none employ validation similar to financial data

• Increasingly, artificial intelligence employed to read filings and 
compare the information to other data sources
⚬ Can find surprises in supplier relationships and geographic linkages, 

especially in the context of    U.S. Sanctioned Entities



THE BACKDROP – ESG DATA VALIDATION IS LACKING

• Existing ESG assurance/audit procedures can vary in 
scope, depth and coverage

• Concern about ESG fraud and ethics matters is valid

• SEC has signaled that ESG disclosure enforcement is 
coming soon



BACKING IT UP – ISSUES WORTH QUESTIONING

• Are meaningful direct emission reductions sought/achieved?

• Are any offsets used real?
• How are they guaranteed?
• What happens if they fail?

• Where is carbon footprint data coming from?

• Purchasing software systems, supplier surveys

• How are those validated?

NET ZERO COMMITMENTS, CARBON OFFSET USE 
AND RELIANCE 



BACKING IT UP – ISSUES WORTH QUESTIONING

WATER USE DATA

• Are any water meters and/or wells excluded from 
the usage data?

• Are wastewater discharge volumes compared to 
incoming water volumes as a check?

• Are water/wastewater meters calibrated regularly?



BACKING IT UP – ISSUES WORTH QUESTIONING

• Where is that information coming from?

• What controls exist to validate information from or 
about suppliers?

• Technology solutions
⚬ Blockchain doesn’t capture location or operating contexts
⚬ Pollution control technology may not scale to operational 

level (carbon capture)

SUPPLY CHAIN DATA



BACKING IT UP – ISSUES WORTH QUESTIONING

Additional controls and  monitoring are prudent

• Netflix documentary Seaspiracy

• How are third‐party auditors qualified and monitored 
by the company?

￭ Myriad studies on efficacy of social audits/auditors
￭ Auditor quality (Netflix documentary All the 

Queen’s Horses)

CERTIFICATIONS, AUDITORS & INDUSTRY PROGRAMS



THE BACK PAGE

• Question everything and implement meaningful internal 
controls for ESG data validation

• Consider engaging Internal Audit staff

• Supplement the team with internal subject matter experts 
for environmental, human resources, supply chain, safety and 
other relevant technical topics



THE BACK PAGE

• External consultants/auditors can be used, but 
screen them for qualifications

• Understand ESG fraud and ethics concerns are 
real

• Industry programs can be a valuable resource, 
but consider augmenting those with your own 
controls and oversight



Menti Poll – Question 3

36

AN ESG TOPIC I’D LIKE TO LEARN MORE ABOUT IS _______________
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ESG ETHICS

THANK YOU


