
 

 

 
 
 
 
 
 
 
 
 

MEMORANDUM 
 
 
TO:  Attendees 
 
FROM: Planning Committee 
 
DATE:  August 1, 2002 
 
 
On behalf of the Environmental and Natural Resources Law Section of the State Bar of Texas, 
the Air and Waste Management Association-Southwest Section, the Water Environment 
Association of Texas, the Texas Association of Environmental Professionals, the Auditing 
Roundtable, and the American Bar Association Section of Environment, Energy & Resources, 
welcome to the Fourteenth Annual Texas Environmental Superconference, “Give our Regards to 
Broadway.”  As you know, the conference is an annual event established to create a dialogue 
among the attendees, who are drawn from the public and private sector and from the legal and 
technical professions.  The conference provides excellent continental breakfasts, lunches and 
snacks, and plenty of breaks to encourage participants to discuss environmental issues 
informally.  There also will be participant gifts and quizzes and prizes. 
 
For Friday’s open mike session, note cards are provided for you to write your questions.  Please 
place your written questions in the designated box at the registration table.  You also may ask 
questions in person, should you prefer. 
 
As always, there are evaluation forms for the program.  We appreciate your taking the time to 
complete them.  The organizers of this program take into account these forms in planning next 
year’s conference.  In addition, if you have an interest in having a particular topic presented, or 
in speaking on a particular topic, the evaluation form is the appropriate place to provide that 
information.  Suggestions for themes for next year also are being solicited.  Next year’s 
conference is tentatively scheduled for August 7 - 8, 2003.  Please mark your calendars.  If you 
would like to receive next year’s program electronically, please provide us your e-mail address if 
you did not include it in your registration. 
 
If you have any questions or comments, please do not hesitate to contact any member of the 
Planning Committee at the conference, or, thereafter, Jeff Civins at (512) 867-8477 or 
Jeff.Civins@haynesboone.com. 



The Fourteenth Annual 
Texas Environmental Superconference
“Give Our Regards to Broadway”
Thursday — Friday, August 1–2, 2002

Thursday, August 1, 2002
8:00 – 8:45 Registration — A Chorus Line
8:45 – 9:00 Welcoming Remarks — Bring in da noise, Bring 

in da funk
Jeff Civins, Texas Environmental Superconference
Bob Stewart, Environmental and Natural Resources

Law Section, (ENRLS) SBOT
Cindy Smiley, Air & Waste Management

Association – Southwest Section
Jim Joyce, Water Environment Association of Texas
Kim McLean, Texas Association of Environmental

Professionals
Tim Wilkins, The Auditing Roundtable 
Kinnan Golemon, ABA Section of Environment,

Energy, & Resources

Moderator: Kinnan Golemon, Brown McCarroll, LLP
1 9:00 – 9:30 Environmental Case Law Update — Anything

Goes
Carrick Brooke-Davidson, Andrews & Kurth

2 9:30 – 10:30 Air Quality Panel — Inherit the Wind
Moderator: Pam Giblin, Baker Botts, L.L.P.
John Pemberton, EPA Office of Air and Radiation
V. A. Stephens, Council on Environmental Quality 
Ralph Marquez, TNRCC Commissioner

10:30 – 10:50 Break — The Sound of Music

Moderator: Peter Gregg, El Paso Corporation
3 10:50 – 11:35 Water Quality — River Dance

Sara Burgin, Brown McCarroll, LLP 
Margaret Hoffman, TNRCC 

4 11:35 – 12:00 Future of Superfund — Arsenic and Old Waste
Larry Starfield, EPA 

12:00 – 1:15 Lunch — Greater Tuna

Moderator: Paul Sarahan, TNRCC
5 1:15 – 1:45 Regulation of Oil and Gas — The Producers

Michael Williams, Chairman, Railroad Commission
of Texas

6 1:45 – 2:30 State Enforcement Panel — Ain’t Misbehavin’
Leonard Spearman, TNRCC 
Gindi Eckel, Cantey & Hanger
Erin Rogers, Lone Star Chapter of the Sierra Club

7 2:30 – 3:15 Enforcement Debate — A Funny Thing Happened
on the Way to the Forum
Eric Schaeffer, former Director of Regulatory

Enforcement, EPA
Scott Segal, Bracewell Patterson, LLP

3:15 – 3:35 Break — Sugar Babies

Moderator: Mary Sahs, Sahs & Associates, P.C.
8 3:35 – 4:00 Post 9/11 Issues for Municipalities — Stop the

World, I Want to Get Off
Steve Collier, City of Austin, Office of Emergency

Management 

9 4:00 – 4:45 Brownfields Panel — Camelot
Myron O. Knudson, P.E., EPA
Scott Deatherage, Thompson & Knight

10 4:45 – 5:15 Agency Information Systems — The Wiz
Ragan Tate, EPA
Renee Carlson, TNRCC

5:15 – 6:00 Cash Bar — Cabaret

Friday, August 2, 2002
8:30 – 8:45 Introduction — Hello Dolly

Moderator: Sarah Walls, Cantey & Hanger
11 8:45 – 9:15 Pro Bono/Environmental Ethics — Sweet Charity

Andrew Strong, Campbell, George & Strong, LLP 
12 9:15:10:15 Toxic Tort Litigation Demo — The Full Monty

Wade Porter, Haynes and Boone, LLP 
Michael Mazzone, Haynes and Boone, LLP 
Dr. Gary Krieger, New Fields 
Courtroom Sciences, Inc.

10:15 – 10:35 Break — Bells Are Ringing

Moderator: Charles Jordan, Carrington, Coleman, 
Sloman & Blumenthal, LLP

13 10:35 – 11:15 Environmental Management Systems — How to
Succeed in Business Without Really Trying
Scottie Aplin, Advanced Micro Devices 
Jerry Hendon, Pilko & Associates, LP 

14 11:15 – 12:00 EPA/TNRCC Relations — The Odd Couple
Gregg Cooke, EPA
Robert Huston, TNRCC 

12:00 – 1:15 Lunch (Annual ENRLS Meeting for those who
would like to attend) — Bye, Bye Birdie

Moderator: Betty Williamson, EPA
15 1:15 – 2:00 Attorney/Consultant Debate on Reporting Ethics

— Cat on a Hot Tin Roof 
David Cabe, Zephyr Environmental Corporation 
Sally Longroy, Carrington, Coleman, Sloman &

Blumenthal, LLP
16 2:00 – 2:40 TNRCC Permitting — Little Shop of Horrors

Mark Vickery, TNRCC 
J.D. Head, Fritz, Byrne 

& Head, LLP
2:40 – 3:30 Open Mike — Ragtime

Moderator: Kathleen White,
TNRCC 

Leonard Spearman,
TNRCC 

Duncan Norton, TNRCC
Mark Vickery, TNRCC
Larry Starfield, EPA

3:30 Closing Remarks — 
Same Time, Next Year

Sundaes — The Iceman Cometh 























































 

AUS01:282900.1 

PAMELA M. GIBLIN 
 Senior Partner, Baker Botts L.L.P. 

 
 
 Pam Giblin is a senior partner in the Austin office of Baker Botts. Ms. Giblin has 
practiced environmental law for over 25 years, and heads the firm's Environmental Practice 
Group. She has had extensive experience in permitting, acquisitions and enforcement under state 
and federal laws dealing with air, water and hazardous waste. She is listed in the Environmental 
Law section of The Best Lawyers in America and is a member of EPA’s Federal Clean Air Act 
Advisory Committee.  
 
 Ms. Giblin served on the legal staff of the Texas Air Control Board and as General 
Counsel of that agency. She is a past member of the Board of Directors of the Environmental 
Law Section of the State Bar of Texas, past Chairman of the Administrative Law Committee of 
the State Bar and past Vice-Chairman of the Public Law Section of the State Bar. Ms. Giblin also 
served as Chairman of the Austin Commission on Electric Rates. She has taught air pollution 
courses sponsored by EPA for numerous state environmental agencies and is a frequent speaker 
at seminars and conferences on U.S. and Mexican environmental law issues. She has served on a 
number of task forces and special committees appointed by the Texas Natural Resource 
Conservation Commission and its predecessor agencies.  
 
 Over the past twenty-five years, Ms. Giblin's broad environmental experience has 
included virtually all aspects of environmental practice, ranging from air quality to hazardous 
waste and water quality. Ms. Giblin, who is fluent in Spanish, assists clients in complying with 
and understanding Mexico's environmental laws and regulations.  
 
 Ms. Giblin received her B.A., with honors, in 1967 from The University of Texas and her 
J.D. from The University of Texas School of Law in 1970. She is certified in Administrative 
Law by the Texas Board of Legal Specialization and is a member of the State Bar of Texas' 
Environmental and Natural Resources Law Section. 
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R. B. "RALPH" MARQUEZ 
Commissioner, Texas Natural Resource Conservation Commission 

 
 
 Ralph Marquez of Texas City was appointed by Governor George W. Bush to the Texas 
Natural Resource Conservation Commission (TNRCC) on May 1, 1995, and was confirmed by 
the Texas Senate on May 5, 1995. His first term expired August 31, 1999, and he was 
reappointed for a second term that expires August 31, 2005. The Texas Senate confirmed his 
second appointment on Feb. 21, 2001. 
 
 Prior to his appointment, Marquez served on several TNRCC advisory committees and 
task forces. He is a registered professional engineer and has been a vice-chair of the Texas 
Chemical Council environmental committee, a board member of the Gulf Coast Water Authority, 
and served on the State of Texas Waste Reduction Advisory Committee. He also served as 
chairman of the City of Texas City Environmental Advisory Board. 
 
 From 1963 to 1993, Marquez worked for the Monsanto Company in various capacities, 
including internal company consultant for technical, regulatory and legislative environmental 
issues. He has a bachelor's degree in Chemical Engineering from the University of Texas and a 
master's degree in Future Studies from the University of Houston-Clear Lake. 
 
 Since joining the Commission, Marquez has served on the U.S. Environmental Protection 
Agency's Clean Air Act Advisory Committee and the Governmental Advisory Committee to the 
U.S. Representative to the North American Commission for Environmental Cooperation. He also 
has served as chair of the Environmental Council of States Regulatory Reinvention Work Group. 
Marquez has been heavily involved in air, Mexico border, and regulatory innovation issues 
during his terms on the Commission. 
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V.A. STEPHENS 

Associate Director for Energy and Transportation, 
White House Council on Environmental Quality 

 
 
 As Associate Director for Energy and Transportation for the White House Council on 
Environmental Quality, V.A. Stephens also serves as Director of the White House Task Force on 
Energy Project Streamlining. Ms. Stephens has been active in energy and environmental 
policymaking roles on both the state and federal levels, including holding the following 
positions: 
 
 Texas Governor Rick Perry, Deputy Policy Director 
 
 Texas Lieutenant Governor Rick Perry, Director of State and Federal Relations 
 
 Texas Office of State-Federal Relations, Washington Office,  
 Natural Resources Policy Director 
 
 Texas Natural Resource Conservation Commission,  
 Executive Assistant to the Chairman 
 
 Texas Agricultural Commissioner Rick Perry, 
 Intergovernmental Affairs Special Assistant 
 
 Petroleum Marketers Association of America, Legislative/PAC Manager  
 
  Ms. Stephens, a native of Houston, received her Bachelor of Arts from the University of 
Texas at Austin’s Plan II Honors program.    
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JOHN PEMBERTON 

Chief of Staff, Office of Air and Radiation 
U.S. Environmental Protection Agency 

 
 
 John Pemberton is the Chief of Staff for EPA's Office of Air and Radiation in 
Washington, D.C., joining the air office in October 2001.  As Chief of Staff, Mr. Pemberton 
helps lead the more than 1,200 employees responsible for protecting air quality in the United 
States, and he oversees the Office's efforts on several policy issues, including those related to 
agriculture. 
 
 Prior to joining EPA, Mr. Pemberton was Republican chief counsel for the U.S. Senate 
Environment and Public Works Committee.  He also has been the associate director for 
environmental issues for the National Cattleman's Beef Association, and chief policy counsel for 
the legal studies division of the Washington Legal Foundation. 
 
 Mr. Pemberton is a graduate of Southern Methodist University and the Creighton 
University School of Law. 
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            INHERIT THE WIND 
Federal and State Air Quality Initiatives 
  
 
 
 
 
 
 
I. Introduction. 
 
 Air quality issues might not result in the intense legal and emotional debates as did 
Darwin's theory of evolution, but they are constantly challenged and discussed as key political 
issues on both state and federal levels.  This panel presentation will include discussions of key 
federal and state initiatives to improve air quality, as well as the federal initiative for 
streamlining energy-related permitting projects in an environmentally sound manner. 
 
 

* * * 
 

I do hateful things for which people love me, and I do loveable 
things for which they hate me.  I'm admired for my detestability.  
Now don't worry, Little Eva... I may be rancid butter, but I'm on 
your side of the bread. 
 

* * * 
 

 
II. Federal Initiatives. 
 
 A. The Clear Skies Initiative. 
 
  On February 14, 2002, President Bush announced the Clear Skies Initiative, 
which is the most aggressive set of legislative improvements to the Clean Air Act since 1990.  
This program includes the following proposals: 

 
• Sets mandatory caps that dramatically reduce emissions of sulfur dioxide 

(SO2), nitrogen oxide (NOx), and mercury from electric power generation at levels 
significantly below current requirements.  
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• Mitigates the health and environmental effects of fine particles, ozone, 

regional haze, acid rain, eutrophication and mercury, and helps states meet the National 
Ambient Air Quality Standards (NAAQS) to protect public health.  

 
• Provides greater regulatory certainty for new and existing power plants to 

allow for cost-efficient planning and compliance.  
 
• Provides environmental certainty for the American public and delivers earlier 

reductions than would be achieved under current law.  
 
• Cuts SO2 emissions by 73%, from current emissions of 11 million tons to a 

cap of 4.5 million tons in 2010, and 3 million tons in 2018. 
 
• Cuts emissions of NOx  by 67%, from current emissions of 5 million tons to a 

cap of 2.1 million tons in 2008, and to 1.7 million tons in 2018. 
 
• Cuts mercury emissions by 69%,  from current emissions of 48 tons to a cap 

of 26 tons in 2010, and 15 tons in 2018.  This would be the first-ever national cap on 
mercury emissions.1 

 
 
  The Clear Skies Initiative proposes to use a cap-and-trade program to establish 
federally enforceable limits for pollutants.  Under this approach, allowances are distributed to 
generators of electricity, and the cap declines at specific intervals, 2010, and 2018.  Generators 
respond by gradually reducing their emissions early in the program so that they save allowances 
to use later in the program when the caps are lower.  Separate East and West trading regions will 
be created, and NOx  reduction caps for the East and West regions will be set to accommodate the 
different air quality needs in the different regions of the United States.  The open trading 
program also will give power plants the flexibility to choose how their target emission reductions 
are met, which will minimize compliance costs and will lower prices of electricity to consumers. 
 
  On July 1, 2002, EPA released new information demonstrating what effect the 
nationwide reduction achieved by the Clear Skies Initiative will have on air quality, water 
quality, and public health in each region of the country.  The results show that every part of the 
country where power plants contribute significantly to air pollution-- primarily, the Northeast, 
Southeast, and Midwest-- will see vast improvements in air quality, and that many areas will 
meet air quality standards for the first time in years.  This recent modeling is based on the latest 
available data to project the effects of Clear Skies as accurately as possible.  EPA expects to 
release additional information, including information on mercury deposition, in the near future.  
The data released by EPA specific to Region VI is included as Attachment A. 
 

                                                 
1 http://www.whitehouse.gov/news/releases/2002/02/print/20020214.html 
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 B. Global Climate Change Initiative. 
 
  In addition to the Clear Skies Initiative, President Bush's proposed air quality 
initiatives include an aggressive strategy that would cut greenhouse gas intensity by 18% over 
the next ten years.2  Particular aspects of this initiative include the following: 

 
• Improving the Greenhouse Gas Registry to enhance measurement accuracy, 

reliability and verifiability, in order to give businesses incentives to invest in new, cleaner 
technology and voluntarily reduce greenhouse gas emissions. 

 
• Protecting and providing transferable credit for emission reductions to ensure 

that businesses that register voluntary reductions are not penalized under a future climate 
policy, and to give credit to companies that can show real emissions reductions. 

 
• Reviewing progress on climate change and, if necessary, taking additional 

action in 2012 that may include a broad, market-based program and initiatives to 
accelerate technology. 

 
• Implementing an alternative to the Kyoto Protocol by using a growth-based 

approach to accelerate the development of new technologies and to encourage 
partnerships on climate change issues. 

 
  In connection with this initiative, EPA has organized a voluntary program, 
"Climate Leaders," which includes major companies that have agreed to test new greenhouse gas 
reporting guidelines.  Each company participating in the program will establish an individual 
goal for reducing its greenhouse gas emissions, and will report those emissions voluntarily.   
EPA is encouraging additional corporate partners representing a wider spectrum of the U.S. 
economy to participate in this voluntary program. 
 
 C. Streamlining in an Environmentally Sound Manner. 
 
  On May 18, 2001, President Bush issued Executive Order #13212 establishing an 
interagency Task Force to oversee steps, to the extent consistent with applicable law, to expedite 
projects that will increase the production, transmission, or conservation of energy to the United 
States.  The Administration recognized a need to have a safe, clean, affordable, reliable supply of 
domestically-produced energy to meet growing demand.   
 

 The Task Force is chaired by the Chairman of the Council on Environmental 
Quality and is comprised of representatives from EPA and the Departments of Agriculture, 
Interior, and Energy.  The Task Force members work closely with other federal agencies, 
including FERC, the Advisory Council on Historic Preservation, Commerce, State, 
Transportation and Defense (Army Corps of Engineers).  The Task Force members also have 
worked extensively with state governments and their various trade associations. 
 

                                                 
2 http://whitehouse.gov/news/releases/2002/02/climatechange.html 
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  The formation of the Task Force was recommended by the National Energy 
Policy Development Group in order to "rationalize permitting for energy production in an 
environmentally sound manner by directing federal agencies to expedite permits and other 
federal actions necessary for energy-related project approvals on a national basis.” Specifically, 
the Executive Order sets forth the following responsibilities of the Task Force: 

 
• Monitoring and assisting agencies in their efforts to expedite review of 

permits or similar actions, as necessary, and in setting up appropriate mechanisms to 
coordinate federal, state, tribal, and local permitting in geographic areas where increased 
permitting activity is expected. 

  
• Accelerating the completion of energy-related projects. 
 
• Increasing energy production and conservation. 
 
• Improving energy transmission. 
 

 The Task Force solicited public comment through a two-month call for comment 
in the Federal Register, outreach with agencies and their stakeholders, and a series of open 
houses.3  Comment was received on specific projects, primarily in functional areas of electricity 
generation, electricity transmission, pipelines, hydropower, and exploration and production. The 
Task Force also received comment on more systemic issues addressing interagency coordination, 
public lands and NEPA. 
 
  Preliminary findings of the Task Force indicate a need for more consistency 
across regional and/or field offices, as well as a need for deadlines and improved coordination of 
the NEPA review process.  To accomplish this, a lead agency may be designated that will have 
the authority to coordinate multiple permitting processes.  Coordination of permitting activities 
in the early stages with state and local permitting entities also is encouraged. 
 
 D. EPA's 8-Hour Ozone and PM2.5 NAAQS. 
 
  On March 26, 2002, the U.S. Court of Appeals for the District of Columbia 
Circuit (D.C. Circuit) upheld the 8-hour ozone and PM2.5 NAAQS in American Trucking 
Associations v. EPA, a case on remand from the Supreme Court, which had ruled that EPA did 
not violate the non-delegation doctrine in setting the standards.  After the Supreme Court 
remand, state and industry petitioners argued that the standards should be vacated because they 
were arbitrary and capricious.  In its March 26th opinion, the D.C. Circuit rejected this argument, 
as well as the environmental groups’ arguments that the standards should be tighter. 
 
  The D.C. Circuit’s recent opinion has left only a few issues that EPA must resolve 
on the 8-hour ozone standard before it can be implemented.  First, EPA must address the 
beneficial effects of ozone in determining whether the 8-hour standard that it set is appropriate.  
In November 2001, EPA issued a proposal on this issue, in which it stated that it had 

                                                 
3 66 Fed. Reg. 43586 (Aug. 20, 2001). 
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provisionally determined that the evidence on beneficial effects of ozone is not sufficient enough 
to justify a relaxation of the 8-hour ozone NAAQS.4  In addition, EPA must respond to the 
Supreme Court’s remand of the rule to reconcile the provisions of Subparts 1 and 2 of the 
nonattainment provisions of the Clean Air Act.  Even prior to the D.C. Circuit’s opinion, EPA  
had begun looking into the reconciliation issue, and has held public meetings to discuss options 
for addressing this issue.   
 
 E. Recommended Improvements to the Federal New Source Review Program. 
 
  In June of this year, EPA submitted a report to President Bush containing its 
recommendations for improving the federal New Source Review (NSR) program.   The report 
indicates that the current NSR program either has impeded or resulted in the cancellation of 
projects that would maintain or improve reliability, efficiency, or safety of existing power plants 
and refineries.  As a result of this finding, EPA intends to make improvements in the NSR 
program in ways that will increase energy efficiency, promote pollution prevention, and 
encourage companies to install state-of-the-art pollution controls so that emissions will be 
reduced.   
 
  These improvements will include the following: 

 
• Creating a simplified process for companies that undertake environmentally 

beneficial pollution prevention projects. 
 

• Allowing facilities to operate within plantwide applicability limits (PALs), or 
site-wide emissions caps, which would provide greater flexibility to modernize their 
operations. 

 
• Giving plants that install "clean units" operational flexibility if they continue 

to operate within the permitted limits.  Clean units must have an NSR permit or other 
regulatory limit that requires the use of best air pollution control technologies. 

 
• Evaluating how much a facility will actually emit after a proposed change, 

instead of estimating emissions increases based upon what a plant would emit if operated 
24 hours a day, 365 days a year. 

 
  In addition, EPA plans to propose guidelines to clarify what activities meet the 
standard of routine maintenance, repair and replacement.  The current NSR program excludes 
repairs and maintenance activities that are "routine," but the difficulty in determining which 
repairs meet or exceed that standard has deterred companies from conducting badly needed 
repairs that could reduce unnecessary emissions of pollution and hazardous conditions at these 
plants. 
 

                                                 
4 66 Fed. Reg. 57159 (Nov. 14, 2001). 
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* * * 

 
I am more interested in the Rock of Ages than I am in the age of rocks. 
 

* * * 
 

 
III. State Initiatives. 
 
 A. Homeland Security and Air Quality. 
 
  The TNRCC carries out its mission of protecting the State's human and natural 
resources by enforcing laws to protect human health and the environment, and by allowing for 
flexibility in achieving environmental goals of clean air, clean water, and safe management of 
waste.  With respect to homeland security, the TNRCC uses both of these approaches to help 
regulated facilities determine their vulnerability to actions, such as air contamination, which 
could pose a risk to human health. 
 
  An applicant for an air quality permit must consider the worst-case scenario for a 
release of contaminants from the planned facility, and the facility must include features to reduce 
both the likelihood of a release under that scenario and the severity of any release that could 
occur.  Typically, applicants satisfy this requirement by reducing the amount of potentially 
dangerous chemicals at the facility, by protecting key areas of the facility against damage of any 
kind, and by adding instruments to detect the release of a hazardous substance and bring it 
quickly under control.  Agency investigators check these disaster mitigation measures each time 
a facility is inspected and, to reduce their own liability, many facility operators go beyond these 
measures. 
 
 
 B.

      
   

 
 
  The TNRCC and the Texas Department of Transportation (TxDOT) have initiated 
a joint, high-profile campaign to publicize important messages about air quality and its effect on 
Texans' health.  The Drive Clean Across Texas campaign, which was modeled after TxDOT's 
Don't Mess With Texas anti-litter campaign, is the nation’s first statewide public outreach and 
public education campaign designed to improve air quality.  Although industrial activities 
contribute significantly to air pollution, the initial focus of the campaign is on mobile source 
pollution.  The first step in Drive Clean Across Texas is to increase awareness and change 
attitudes, and the second step of the campaign is to inspire changes in driving behavior.  With the 
way Texans feel about their cars, this clearly will be a challenge. 
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 C.   
   

  
 This advertising program focuses on the Houston/Galveston (HGA) and the 

Dallas/Fort Worth (DFW) nonattainment areas.  Any gasoline-powered vehicle registered in 
Harris, Collin, Denton, Dallas or Tarrant counties must pass a new emissions inspection test, in 
addition to its annual vehicle safety inspection.  Depending on the model year of the vehicle, it 
will receive one of two new tests:  

 
• The Acceleration Simulation Mode (ASM2) test— for model years 1995 or 

older.  This test uses a chassis dynamometer to measure emissions under simulated 
driving conditions.  The ASM2 measures all of the common factors in ground-level 
ozone formation, including hydrocarbons, carbon monoxide and NOx. A vehicle will fail 
the test if there is an excessive amount of any of these three pollutants.  

 
• The On-Board Diagnostic II (OBDII) test—for model years 1996 or newer.  

All newer vehicles feature a built-in computer that monitors the fuel, ignition and 
emission system components while adjusting and recording system operations. The 
OBDII test uses this computer to quickly and accurately check all the emissions-related 
parts of the vehicle.  

 
 D. The Texas State Implementation Plan (SIP). 
 
  Texas meets federal air quality standards with the following exceptions: (1) ozone 
in the HGA, DFW, El Paso, and Beaumont/Port Arthur areas; and (2) carbon monoxide and 
particular matter in El Paso.  In addition to these four nonattainment areas, Corpus Christi, 
Victoria, Austin, San Antonio, and Northeast Texas are five near-nonattainment areas that 
currently meet ozone air quality standards by a slim margin.  
 
  1. HGA Area SIP Update.  The TNRCC has proposed changes to the Texas 
SIP that would dramatically affect the HGA nonattainment area.5  These proposed revisions to 
agency rules and the SIP address recent scientific findings and fulfill a Consent Order that was 
part of the settlement of the case filed by the Business Coalition for Clean Air - Appeal Group in 
January 2001.  The proposal includes several key changes, including the following:  

 
• Four new rules that address the impact of highly-reactive volatile 

organic compounds from industrial sources on rapid ozone formation in the HGA 
Area. Specifically, the rules address cooling towers, flares, fugitives, and process 
vents. 6 

                                                 
5 27 Tex. Reg. 5394 (June 21, 2002). 
6 The TNRCC subsequently discovered a computational error in the first rule proposal that resulted in an inaccurate 
emission rate of 0.6 pounds per hour for all highly-reactive VOCs emitted from each flare.   In order to correct this 
inaccuracy, the Commission will propose to establish a new emission rate of 7.4 pounds per hour for all highly-
reactive VOCs emitted from each flare in the HGA area.   



 

8 

 
• A revision that would formally incorporate the protocol for the Texas 

Emission Reduction Program (TERP) into the HGA attainment demonstration via 
EPA's Economic Incentive Program.  

 
• A proposed change that would incorporate NOx reductions from S.B. 7 

and S.B. 5 energy efficiency measures into the HGA attainment demonstration.  
 
• Proposed changes to the industrial, commercial, and institutional 

source control requirements that already are included within the federally 
approved SIP for the HGA ozone nonattainment area which, if adopted, would 
change the maximum amount of NOx emission reductions required from certain 
point sources. The amendments also reorganize and modify existing portions of 
the agency's Chapter 117 rules and would add carbon monoxide and ammonia 
emission specifications for electric generating facilities located in 31 attainment 
counties of East and Central Texas.  

 
• A proposed change in the previously adopted speed limit restriction to 

retain, until May 1, 2005, the 55-mph speed limit for vehicles greater than or 
equal to 10,000 pounds and to postpone speed limit reductions for vehicles less 
than 10,000 pounds (gross vehicle weight rating).  The TNRCC will perform a 
more thorough review of the speed limit restriction leading up to the mid-course 
review SIP revision.  If, after that review, the agency determines that a speed limit 
strategy for passenger vehicles is not necessary to demonstrate attainment, the SIP 
will be revised to remove the speed limit strategy. 

 
  Adoption of these rules is scheduled for December 4, 2002, at which time the 
proposed SIP revisions will be submitted to EPA for final approval. 
 
  2. DFW Area SIP Update.    
 
   In May 2001, the 77th Texas Legislature passed S.B. 5, which required the 
TNRCC to submit a SIP revision to the EPA deleting the requirements of two rules in Chapter 
114 (relating to Control of Air Pollution from Motor Vehicles) from the SIP.  The current 
proposed SIP revision reflects the repeal of these two rules as part of the control strategy for the 
DFW ozone attainment demonstration.7  The first rule restricted the use of construction and 
industrial equipment (non-road, heavy-duty diesel equipment rated at 50 horsepower and greater) 
as an air pollution control strategy to delay the emissions of NOx, a key ozone precursor, until 
later in the day and thus limit ozone formation. The second rule required owners or operators of 
diesel-powered construction, industrial, commercial, and lawn and garden equipment rated at 50 
horsepower and greater to replace their affected equipment with newer Tier 2 and Tier 3 
equipment, with the amount and timing of reductions depending on the horsepower rating of the 
engine fleet.  
 

                                                 
7 26 Tex. Reg. 6935 (Sept. 7, 2001). 
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   The diesel emission reduction incentive program contained in S.B. 5 
replaced the above-referenced rules, as it will result in reductions greater than those that were 
expected from the rules that were repealed.  Therefore, the NOx reductions previously claimed in 
the DFW attainment demonstration SIP will be achieved through an alternate but equivalent 
federally enforceable mechanism.  EPA currently is reviewing the proposed changes to the SIP, 
and is expected to publish a conditional notice of approval depending on whether funding for the 
program is authorized by the next Texas Legislative Session (2003). 
 
 E. Title V Settlement Problems. 
 
  Over the objections of several environmental advocacy groups, EPA granted full 
approval to the Texas Title V program on December 6, 2001.8  EPA followed up the approval 
notice with a Notice of Deficiency in January that identified several deficient elements of the 
Title V program that the State of Texas must correct in order to retain full approval of the 
program.9  The TNRCC currently is preparing a rulemaking in an attempt to respond to EPA's 
Notice of Deficiency, and it has agreed to change certain other aspects of its Title V program to 
avoid additional deficiency notices. 
 
  On February 4, 2002, three of the groups that had filed adverse comments on 
EPA's approval of the Texas Title V program (Public Citizen, Sierra Club and the Galveston-
Houston Association for Smog Prevention (GHASP)) filed a lawsuit in federal court challenging 
EPA's approval.  The lawsuit alleges that EPA violated the federal Clean Water Act and abused 
its discretion when it granted full approval to the Texas Title V program.  Two of the petitioners 
in that lawsuit then filed a second lawsuit in the same court on March 7, 2002 that challenges 
EPA's failure to issue more Notices of Deficiency for the Texas Title V program.  The petition, 
filed by Public Citizen and GHASP, alleges that EPA violated the federal Clean Air Act by 
failing to issue a Notice of Deficiency for "each and every one of the deficiencies identified in 
the Petitioners' comments."  The two lawsuits were combined for briefing purposes, and TNRCC 
and an intervenor group comprised of members of the regulated community filed motions to 
intervene in the combined suits on behalf of EPA in March. 
 
  EPA, TNRCC and the Petitioners did not settle the lawsuits and the Petitioners' 
brief was filed in June.  The Petitioners' brief argues that the court should vacate EPA's approval 
of the Texas Title V program.  The brief further argues that, should the court not overturn EPA's 
approval of the program, it should force EPA to issue Notices of Deficiency for several 
additional issues, including: 
 

• Public Participation - the adequacy of the public notice of draft permits 
provided by TNRCC and the practice of allowing the public comment and EPA 
review periods to run concurrently; 

 
• Deviation Reporting - whether TNRCC satisfies federal requirements 

regarding the "prompt" reporting of deviations; 
 

                                                 
8 66 Fed. Reg. 66318 (Dec. 6, 2001). 
9 67 Fed. Reg. 732 (Jan. 7, 2002). 
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• Compliance Certification - the adequacy of TNRCC's compliance 
certification form;  

 
• Enforcement Authority - TNRCC lacks adequate enforcement authority as 

a result of the limited amnesty provided by the Voluntary Emission Reduction Permit 
(VERP) program; and 

 
• Permitting Deadlines - TNRCC's failure to meet the permit issuance 

requirements established by Title V. 
 
  EPA's reply brief, along with any briefs submitted by the intervenors, is due in 
late July. 
  

 
* * * 

 
I tell you Brady had the same right as Cates; the right to be wrong! 
 
 

* * * 
 

 
 F. Maintenance, Start-up, and Shutdown Emissions. 
 
  Earlier this year, the TNRCC proposed rules addressing the voluntary inclusion of 
maintenance, start-up and shutdown (MSS) emissions into NSR permits.10  Although the 
rulemaking proposed a voluntary program, if a permit applicant or current permit holder would 
choose to authorize routine MSS emissions, then all routine MSS emissions at any facility 
authorized by the permit would have to be included.  When presented to the TNRCC 
Commissioners for adoption, it was decided to temporarily withdraw the rules from 
consideration, which had been heavily criticized by industry.  The rules currently are scheduled 
to be considered for adoption at the TNRCC's August 21, 2002 Agenda. 
 
 G. Grandfather Permits. 
 
  State rules implementing the grandfather permitting requirements mandated by 
H.B. 2912 (Acts of the 77th Legislature, 2001) became effective on June 12, 2002.11  The rules 
establish four new types of permits for grandfathered facilities-- existing facility permits, small 
business stationary source permits, electric generating facility permits, and pipeline facilities 
permits.  Grandfathered facilities located in East Texas must submit permit applications or 
notices of shutdown by September 1, 2003, and grandfathered facilities located in West Texas 
must submit permit applications or notices of shutdown by September 1, 2004.  The amendments 
also create a new incentive program to assist owners and operators in retrofitting reciprocating 

                                                 
10 27 Tex. Reg. 4526 (May 24, 2002). 
11 27 Tex. Reg. 4954 (June 7, 2002). 
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internal combustion engines associated with pipelines that are required to make a 50% reduction 
in NOx emissions. 
 
  Development of these rules generated substantial stakeholder interest, particularly 
those rules associated with the pipeline facility permit.  The TNRCC has been meeting with a 
stakeholder group that continues to discuss issues associated with pipeline facility permits for 
grandfathered facilities, particularly emissions averaging, reimbursement of control costs from 
the Emissions Reductions Incentives Account to certain owners or operators of grandfathered 
reciprocating internal combustion engines located in the East Texas region, and HGA SIP 
requirements. 
 
 
 

* * * 
 
 

 
IV. Conclusion. 
 
 In conclusion, it is much more than the wind that will be inherited by future generations.  
Although clean air and clear skies are a focal point of the Bush Administration, as well as of 
state environmental agencies across the country, the attention to energy, water, and other natural 
resources must not be overlooked, and federal initiatives for streamlining in an environmentally 
sound manner exemplify our nation's commitment to the preservation of all of our natural 
resources. 
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 FUTURE OF SUPERFUND (Arsenic and Old Waste) 
 Lawrence Starfield, Deputy Regional Administrator 
 U.S. Environmental Protection Agency, Region 6, Dallas, Texas 
 
Resources for the Future 

 
To help answer the question about whether or not additional funding is needed for the 

Superfund program, Congress asked Resources for the Future (RFF) to estimate the future cost of 
the program.  More specifically, as part of the conference report that accompanied the FY 2000 
Departments of Veterans Affairs and Housing and Urban Development, and Independent 
Agencies appropriations bill, RFF was asked to conduct an independent study to estimate how 
much money will be needed by the U.S. Environmental Protection Agency (EPA) to implement 
the Superfund program from FY 2000 through FY 2009.  Congress identified six elements for the 
study: 
 
1) cost to clean up sites on the National Priorities List (NPL) at the end of FY 1999; 
2) cost of cleaning up sites added to the NPL from FY 2000 through FY 2009; 
3) cost to conduct emergency response and removal actions; 
4) cost of conducting Five-Year Reviews; 
5) cost of long term response actions; and, 
6) cost of administration of the Superfund program. 
 

The congressional language requesting the report specifically excluded estimates of the 
cost of cleaning up sites owned and operated by Federal agencies and the cost to EPA of 
overseeing these cleanups.  The cost to EPA of carrying out the brownfields programs was also 
excluded, as were Superfund costs to potentially responsible parties and state environmental 
agencies.   In conducting its study, RFF based its estimates on current law and assumed no 
change in existing law or policy.  It also based it estimates on past expenditures at sites.   
 
Findings and Conclusions  

 
The RFF reached several conclusions. 

 
1. The RFF determined that EPA’s need for Superfund monies will not decrease appreciably 

below FY 1999 expenditures until FY 2006.    Even at the high end of the scale, 
expenditures in FY 2009 would be only 3% less than in FY 1999. 

 
2. The RFF determined that the total estimated cost to EPA of implementing the Superfund 

program from FY 2000 through FY 2009 ranges from $14 billion to $16.4 billion.  To 
reach this estimate, the study considered the removal program; the remedial program; site 
assessment; program staff, management and support; program administration; and other 
programs and agencies with Superfund-related work. 

 



 
 Fourteenth Annual Texas Environmental Superconference 
 August 1, 2002 - Austin, Texas 

3. The major driver of EPA cleanup cost from FY 2000 through FY 2009 will be fund-lead 
action at sites which were on the NPL at the end of FY 1999.    Although EPA has made 
great strides in cleaning these sites up, there is still considerable cleanup work remaining. 
 The RFF estimated that costs at these Fund-lead sites is much greater than that for 
actions at sites which will be added to the NPL in the future. 

 
4. The RFF determined that it is difficult to predict the number, type and cost of future NPL 

sites.   In addition to traditional Superfund sites, EPA expects to add a number of mega 
sites to the NPL.  The average cleanup cost of a mega site is approximately $140 million, 
more than 10 times that of a nonmega site, which has an average cleanup cost of about 
$12 million.   Predicting future costs is also complicated by the expected increase in the 
percentage of nonmega sites which will be cleaned up with Trust fund monies, because 
these are usually sites which States do not have the resources to address. 

 
5. More information is needed to assess the level of resources needed for program 

management, policy, and administrative support functions to implement the Superfund 
program. 

 
6. The post-construction completion phase of the program will become increasingly 

important to the success of the program.  In the past, EPA has placed greater emphasis on 
completing construction at sites.   As more sites are cleaned up, more emphasis will be 
placed on activities such as Five-Year reviews and long term response actions.  Future 
investments may be needed to ensure that remedies remain protective of public health and 
the environment. 

 
Recommendations  
 

The RFF identified four major issues it believes are critical to help formulate a clear 
mission for the Superfund program and to improve its effectiveness and efficiency. 
 
1. Congress, EPA and the states need to review and clarify the purpose of the National 

Priorities List.  RFF recommended that EPA, with the involvement of its stakeholders, 
undertake several actions: 

 
· determine if sediment and mining sites should be placed on the NPL or be 

addressed through some other mechanism; 
· establish a process for identifying potential NPL sites; 
· review the EPA policy requiring a governor’s letter for listing; and, 
· study the states’ financial capacity to pay for state cleanups and their share of 

federal cleanups and how this impacts the Superfund program. 
 

2. EPA needs to assess the level of program management, policy and administrative support 
resources needed to implement the Superfund program.  EPA needs to evaluate its 



 
 

 
 Fourteenth Annual Texas Environmental Superconference 
 August 1, 2002 - Austin, Texas 

3

staffing level and cots of program management to determine if current levels are needed.  
EPA also needs to determine why regional staff charge a large percentage of time to non-
site activities. 

 
3. EPA needs to improve its management and financial systems for tracking Superfund 

progress and costs.  EPA should: 
 

· review the purpose, structure and management of the Comprehensive 
Environmental Response, Compensation and Liability Information System 
(CERCLIS) and the Integrated Financial Management System (IFMS) to 
determine if the systems are meeting the needs of decision makers 

· re-structure CERCLIS to minimize errors and outdated information; and, 
· improve IFMS to be useful for analyzing the costs of individual components of 

the program. 
 

4. EPA needs to give higher priority to post-construction activities to ensure that remedies in 
place remain protective.  The RFF suggested the following measures: 

 
· clarify the definition of “protectiveness” in the Five-Year Reviews; 
· develop a system to track recommendations in the Five-Year Reviews and verify 

implementation of these recommendations; 
· develop a system to track implementation of institutional controls; and, 
· improve public access to Five-Year Reviews via the EPA website. 

 
One Cleanup Program 
 

Recognizing that strides need to be taken to ensure that the Superfund program is 
efficient and effective is a high priority at EPA.  Toward that end, EPA is implementing a new 
initiative that promotes a coordinated approach to cleaning up contaminated sites under the 
various EPA Federal, state and tribal programs.  The overarching goal is to ensure that all of the 
Nation’s cleanup programs are communicating and coordinating so that efficient, effective and 
protective approaches are used to cleanup and revitalize contaminated sites.  The Nation’s 
programs will work in harmony to achieve cleanups that protect public health and the 
environment, and support property revitalization.  Cleanup and redevelopment programs will 
coordinate to promote mutual acceptance across programs, sound and protective remedies, shared 
science and technical approaches, and seamless public information systems.  The One Cleanup 
Program Initiative will build on the experience of the states, tribes, and federal government to 
efficiently leverage resources and maximize protective site cleanups and revitalization of 
contaminated properties. 
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EPA, working in partnership with the states, developed four goals to focus the initiative 
on actions that will move toward the One Cleanup Program. 
 
1.   Recognize and affirm the range of cleanup approaches and promote cooperation. 
 

EPA will undertake actions that enhance communication and cooperation among all 
cleanup programs so that any particular contamination problem can be cleaned up using 
approaches that are acceptable to all programs, regardless of the implementing authority. 

 
2. Make cleanup information clear and accessible. 
 

EPA will work with all cleanup programs to develop information systems and 
measurements that clearly convey the status and results of site cleanups and EPA waste 
program activity.  Actions under this goal will combine various state, tribal and federal 
cleanup information in user friendly ways to allow greater access and understanding by 
the public and stakeholders. 
 

3. Use efficient, effective and protective management approaches. 
 

EPA will work with all programs to evaluate and prioritize resources across 
state/tribal/federal cleanup programs to achieve the greatest environmental benefit. 

 
4. Take maximum advantage of creative ideas and innovative technologies. 
 

EPA will work with all programs to ensure that cleanup process and technology 
improvements are implemented to the greatest extent possible. 

 
NACEPT Advisory Panel on Superfund 
 

On May 30, 2002, U.S. Environmental Protection Agency (EPA) Administrator Christine 
Todd Whitman announced the formation of a new advisory panel to make recommendations on 
the role Superfund should play in addressing the nation’s most polluted and costly hazardous 
waste sites.  The panel would also consider the RFF report and its recommendations. 
 

The advisory panel was formed as a Subcommittee to the National Advisory Council for 
Environmental Policy and Technology (NACEPT).   The EPA formed NACEPT in 1988 to 
provide a forum for public discussion and independent advice to the Agency.   NACEPT council 
members include senior-level decision-makers; experts from academia, business and industry; 
community and environmental advocacy groups; federal, state, local and tribal governments; 
regulators; and environmental justice, labor, non-governmental and professional organizations. 
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The Agency enlarged the Superfund Subcommittee’s scope to reflect consideration of the 
Superfund program in context with other federal and state waste cleanup programs.  This broader 
focus will consider how the Nation’s waste programs can work together in a more effective and 
unified fashion, so that citizens can be assured that federal, state, tribal and local governments are 
working optimally to make sites safe for their intended uses. 
 

The overall intent of this effort is to assist in identifying the future direction of the 
Superfund program in the context of other federal and state waste and site cleanup programs.  
Specifically, the Superfund Subcommittee will review the relevant documentation and, to the 
extent possible, provide answers to questions that relate to:  a) the role of the National Priorities 
List; b) mega sites; and, c) measuring program performance.  It is expected that the 
Subcommittee activities will be accomplished by a series of meetings over an 18-month period. 
 
The Role of the National Priorities List 
 

The process to place sites on the National Priorities List (NPL) has become increasingly 
contentious since the Superfund program’s inception.  Some stakeholders support the notion that 
the NPL is most appropriately a “tool of last resort.”  Others believe the current process 
inappropriately emphasizes keeping sites off the list.  Perceptions aside, sites placed on the NPL 
are typically those with either recalcitrant or no potentially responsible parties (PRPs), those 
where States lack funds to perform cleanup, those considered Federal facilities, or where tribal, 
trustee, or affected community pressure is applied.  Other cleanup avenues include the Resource 
Conservation and Recovery Act (RCRA) program, the relatively new Brownfields program, 
Federal agency response programs, Leaking Underground Storage Tank Program, State deferral 
or voluntary cleanup programs, and EPA’s use of so-called “NPL-equivalent” cleanups and 
large-scale removals. 
 

The subcommittee will address many issues, including the following. 
 
7. What should be the role of the NPL in addressing waste cleanup and what does it mean to 

be placed on the NPL? 
1. What should be the relationship between the NPL and other cleanup programs? 
2. How to best ensure an adequate level of cleanup? 
3. How to integrate the NPL and other programs/statutes (Natural Resource 

Damages, Clean Water Act, Brownfields, etc.)? 
4. Should the NPL be a “tool of last resort?”  In particular, what is the appropriate 

role of non-NPL cleanups and states in addressing sites? 
5. What are the impacts/implications of placement on the NPL (funding, community, 

etc.)? 
6. How can Environmental Justice concerns be more effectively integrated into the 

implementation on the NPL (e.g., synergistic and cumulative impacts)? 
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7. What is the appropriate use of the NPL in the context of mega sites (e.g., river 
basins)? 

8. What are the issues associated with the goals of remediation and economic 
redevelopment? 

 
2. Who should be involved in determining what sites are listed (e.g., states, tribes, and 

communities)? 
1. What should the nature of their involvement be? 
2. Should their role differ depending on the site type or risk? 
3. What is the role of local authorities? 
4. What is the role of communities (in listing, risk assessment methodology, etc.)? 
5. How can the role of the Agency for Toxic Substances and Disease Registry (or 

equivalent) be integrated at non-NPL sites? 
 

5. What kinds of sites belong on the NPL? 
1. Should the NPL be used for a more limited range of sites? 
2. How can Tribal sites be addressed more effectively through the NPL?  (How can 

cultural and subsistence-living factors be integrated more effectively?) 
3. What is the role of Risk (ecological, human health) in determining which sites 

should be on the NPL? 
4. What are the technical criteria for listing a site? 
5. What should the interaction be between the removal and remedial programs? 
6. What are the broader issues of NPL listing (stigma, etc.)? 
 
The NACEPT Superfund Subcommittee will also be looking at the information needs 

related to the National Priorities List.  They will undertake many tasks to assess information 
needs, such as: 
 
1. Assess the relative costs of using other cleanup programs as alternatives to the NPL. 
2. Determine whether EPA has used the citizen petition process to add sites to the NPL.  If 

so, how? 
3. Identify the other remedial/cleanup alternatives and their obligations/requirements 

(RCRA, TOSCA, state standards, etc.) 
4. Identify other funding sources (non-EPA public sources, private funding) 
5. Assess the issues behind “recalcitrant parties” 
6. Understand EPA guidance on the listing process 
7. Assess the characteristics of other cleanup programs that have made them more or less 

successful that the NPL.  What kinds of sites were involved (cost, complexity, etc.)? 
8. Gain a better understanding of the Hazard Ranking System and the application of the 

“magic number.” 
9. Assess community acceptance of NPL listing vs. voluntary cleanups. 
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10. Determine what types of sites are typically listed on the NPL.  (Is it true that “sites placed 
on the NPL are typically those with either recalcitrant or no potentially responsible parties 
(PRPs), those where States lack funds to perform cleanup, those considered federal 
facilities, or where tribal, trustee, or affected community pressure is applied?) 

11. Assess the use of 106 Orders (and funding to implement). 
 
Mega Sites 
 

Mega sites pose an additional challenge to the future of the Superfund program.  The RFF 
Superfund cost study defined mega sites to those NPL sites where cleanup costs (i.e., total 
removal and remedial action costs) exceed $50 million.  Mining and contaminated sediment sites 
are often considered synonymous with mega sites, although the majority of mining and sediment 
sites are not mega sites, and vice versa.  The RFF indicated that cleanup costs for mega sites are 
among the major variables driving future program costs.  Mega site cleanups, especially those 
tied to mining and contaminated sediments, are also often difficult and time consuming. 
 

The NACEPT Superfund Subcommittee will address many issues related to mega sites. 
 
1. Should costs be the determining factor when designating sites as mega sites, or should 

other factors such as complexity or geographic size be considered? 
 
2. What are the reasonable policy options for addressing mega sites?  Are there viable 

alternatives to placing mega sites on the NPL and/or ways of containing their costs (for 
example, listing only the highest priority portions of the sites)? 

 
3. What are the unique aspects of mega sites that might require  different decision making 

process for NPL listing?  (For example, large geographical distribution such as a river 
basin, a slow rate of progress, risk management challenges, or factors specifically relevant 
to federal facilities) 

 
As with the role of the NPL, more information is needed about mega sites before 

decisions can be made about their impact on the future of Superfund.  Some information needs 
about mega sites include: 
 
1. Confirm the characteristics that drive the cost of mega sites (quantity of material, etc.) 
2. Confirm the list of sites defined as “mega sites.” 
3. Bring in outside experts to help frame the discussion around issues where the committee 

may be missing expertise. 
4. Clarify the federal budgeting process and how mega sites are funded. 
5. Summary of RFF study 
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6. Clarify EPA’s position on liability/cleanup responsibility for state/private/other 
ownership. 

7. Determine the impact of PRPs protecting their assets. 
 
Measuring Program Progress 
 

For approximately the last seven years of the Superfund program, construction 
completion has been the program’s key measure of progress for sites on the NPL.  However, this 
milestone only reflects the final outcome of years of analysis, cleanup work and effort at NPL 
sites.  Construction completion neither measures nor characterizes the impacts of cleanup efforts 
on human health and the environment.  Furthermore, construction completions do not correlate 
as milestones for non-NPL cleanups or with efforts at other hazardous waste cleanups.  In the 
past few years, the Resource Conservation and Recovery Act (RCRA) program developed 
indicators to gauge the impact of its efforts on human health and the environment.  The 
Superfund program has capitalized on RCRA’s efforts and conceptualized similar indicators for 
Superfund work.  Nonetheless, there still are few cross-program metrics to capture 
comprehensive outcomes for interim work.  This void impedes the Agency’s ability to 
communicate work at hazardous waste sites to the public, Congress, states and the regulated 
community.  The Agency expects to share new measure proposals with the panel and will seek 
feedback from the Subcommittee on those proposed measures. 
 

Among the issues that will be addressed are the following: 
 
1. What criteria should be used to measure progress? 

1. Should environmental indicators be established that are consistent among 
environmental programs/ 

2. Review the definition of construction completion and the relationship between 
that and “really being done.” 

3. Determine the role of public/community values in determining progress (e.g., 
cultural, social, subsistence lifestyles). 

4. How to address and respond to remedy failures? 
 

2. Who should be involved in measuring progress and defining success?  What is the role of 
communities and other parties? 

 
3. What is the long-term effectiveness of institutional controls (particularly enforcement), 

containment and natural attenuation? 
 
4. How to integrate long-term stewardship into the goals of the program? 

1. How to assure responsibility? 
2. How to fund for long-term stewardship? 
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To address how to measure success, specific information is needed: 
 
1. Clarify how the money is used and what you get from it. 
2. Determine how communities feel about the program.  Is there consensus about what 

communities identify as success and progress? 
3. Assess the impacts/implications of economic redevelopment vs. remediation. 
4. What are the timing assumptions for construction completion (speed of cleanup)? 
5. What are the institutional controls available for monitoring and long-term stewardship? 
6. What environmental indicators do other cleanup programs use? 
7. What factors influence whether a resource is useable (cultural factors, factors influencing 

subsistence lifestyles, etc.)? 
8. Determine the steps for communities to assess their own measures of success. 
9. Determine how to measure long-term treatment scenarios for those sites that do not reach 

construction completion. 
10. Identify congressional perspectives on success. 
 
Operating Principles 
 

Clearly, the charge to this committee is significant and will require much coordination 
and dialogue.  One of the first tasks was to establish a framework within which the committee 
would work.  The committee will operate using a collaborative problem-solving approach.  This 
approach calls for the committee to: 
 

7) gain a thorough understanding of the issues, interests, and ideas of the members; 
8) based on that understanding, develop goals and objectives designed to satisfy the 

respective interests of the members; 
9) develop recommendations based on the consensus opinions of the Subcommittee; 
10) consensus means that everyone can “live with” the outcome, though aspects of it 

may not be their first choice; and, 
11) in the absence of consensus, the divergent opinions of the members will be 

documented. 
 
Collaborative problem solving depends on mutual respect and careful listening among 

members.  Meetings will be structured to support a respectful atmosphere and the development 
of trust and understanding among members. 
 

In accordance with the Federal Advisory Committee Act (FACA), opportunity will be 
provided for public comment at each public meeting of the Subcommittee.  The Subcommittee 
will carefully consider input from the public in its deliberations and will include a summary of 
public comments in the public record of the Subcommittee’s work. 
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In the case where outside experts need to be consulted, an explicit effort will be made to 
bring accurate and trusted information, data and professional expertise into the process.   
 

In accordance with FACA, all formal meetings of the Subcommittee will be open to the 
public and press.  When Subcommittee members are contacted by the press, they are expected to 
represent only their personal perspectives and not to characterize the views of other members or 
the Subcommittee deliberations.  In some cases, the Subcommittee may designate the chair or 
other representative to handle press contacts. 
 

A neutral, third-party facilitator will assist the Subcommittee by guiding the discussions 
in a balanced and fair manner that keeps the Subcommittee focused, respectful, and within time 
limits agreed to in agendas. 
 
Conclusion 
 

As Administrator Whitman said on May 30, 2002, “I am forming this advisory panel to 
spur a national dialogue on the Superfund program.  Today, Superfund exists alongside other 
cleanup programs, such as state voluntary cleanups, that did not exist when the statue was created 
more than 20 years ago.  As we move forward as a country on addressing contaminated sites, we 
need to consider how all of these cleanup tools can work together in a more effective and united 
fashion.”   
 

I am confident the NACEPT Subcommittee will provide up the information we need to 
truly identify the future of the Superfund program. 
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 NATIONAL ADVISORY COUNCIL ON ENVIRONMENTAL POLICY AND 

TECHNOLOGY 
 (NACEPT) SUBCOMMITTEE ON SUPERFUND - MEMBERS 
 
Chair: 
Raymond Loehr, Professor of Civil Engineering, University of Texas, Austin, Texas 
 
Members: 
 
Bill Adams, Director of Environmental Science, Kennecott Utah Copper, Corp, Magna, Utah 
Sue Briggum, Director of Environmental Affairs, Waste Management, Inc., Washington, DC 
Grant Cope, Attorney, US Public Interest Research Group, Washington, DC 
Jim Derouin, Attorney, Steptoe & Johnson, Phoenix, Arizona 
Richard Dewling, President, Dewling Associates, Inc., Union, New Jersey 
Steve Elbert, Senior Vice President of Global Environmental Management, British Petroleum 

America, Inc., Warrenville, Illinois 
Jane Gardner, Manager and Counsel, Corporate Environmental Programs, General Electric Co., 

Fairfield, Connecticut 
Mark Giesfeldt, Director or Remediation and Redevelopment Program, Wisconsin  Department  

of Natural Resources, Madison, Wisconsin 
Glenn Hammer, Vice President of Environmental Health and Safety, Ashland, Inc., Columbus, 

Ohio 
Delores Herrera, Executive Director, Albuquerque San Jose Community Awareness Council, 

Inc.,  Albuquerque, New Mexico 
Robert Hickmott, Senior Vice President, The Smith-Free Group, Washington, DC 
Aimee Houghton, Associate Director, Center for Public Environmental Oversight, Washington, 

DC 
Ken Jock, Director, Environmental Division, St. Regis Mohawk Tribe, Akwesasne, NY 
Frederick Kalisz, Jr., Mayor, City of New Bedford, Massachusetts 
Ed Lorenz, Chair, Pine River Superfund Citizens Task Force/Professor of History and Political 

Science, Alma College, Alma, Michigan 
Mildred McCain, Executive Director, Harambee House, Inc., Savannah, Georgia 
Michael Mittleholzer, Director of Regulatory Affairs, National Association of Home Builders,  

Washington, DC 
Thomas Newlon, Senior Counsel, Port of Seattle, Seattle, Washington 
Lindene Patton, Vice President, Zurich U.S. Specialties, Zurich North America, Great Falls, 

Virginia 
Victoria Peters, Assistant Attorney General, Colorado Attorney General’s Office, Lakewood, 

Colorado 
Kate Probst, Senior Fellow, Resources for the Future, Washington, DC 
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Ed Putnam, Assistant Director, Remedial Planning and Design, New Jersey Department of 
Environmental Protection, Trenton, New Jersey 

Catherine Sharp, Assistant Division Director, Land Protection Division, Oklahoma Department 
of Environmental Quality, Oklahoma City, Oklahoma 

Alexandria Schultz, Director of Legislative Affairs, Mineral Policy Center, Washington, DC 
Mel Skaggs, President, InDepth Environmental Associates, Inc., Southlake, Texas 
Richard Stewart, Emily Kempin Professor of Law, Center on Environmental and Land Use Law, 

New York University School of Law, New York, New York 
Wilma Subra, Technical Advisor, Louisiana Environmental Action Network, New Iberia, 

Louisiana 
Michael Tilchin, Vice President, CHM2, Herndon, Virginia 
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Leonard H.O. Spearman, Jr., is the Deputy Director of the Office of Compliance 
and Enforcement of the Texas Natural Resource Conservation Commission 
(TNRCC).  This office oversees the agency’s environmental objectives and 
initiatives for the Compliance Support, Field Operations, Monitoring 
Operations and Enforcement divisions.  Prior to this assignment, he was the 
Regional Director for the Houston Regional Office of the Texas Natural 
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He is a member of the Clean Air Coalition and serves on the City of Houston 
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member of the Galveston Bay Foundation and is a member of the 
Transportation Policy Council.  Spearman is also a board member of the 
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he was with the U.S. Department of Housing and Urban Development in 
Washington, D.C. serving as Counselor and Special Assistant to the Assistant 
Secretary for Housing-Federal Housing Commissioner and served as Deputy 
Associate Director, Presidential Personnel for The White House. 
 
Spearman is a graduate of the University of Florida and Texas Southern 
University’s Thurgood Marshall School of Law.  
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EMPLOYMENT  
 
 Cantey & Hanger, L.L.P., Associate (1998-current) 
 Environmental and Litigation practice 
 
EDUCATION  
 
 J.D., Vanderbilt University Law School (1998) 
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 Honors:  Moot Court Competition Finalist; Executive Justice, Moot Court; Jessup   
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 Fort Worth - Tarrant County Young Lawyers 
•  President (2002) 
•  President Elect (2001 - 2002) 
•  Vice President (2001) 
•  Secretary (2000-2001) 
•  Director (1999-2000) 

� Instituted and implemented Suit Up for Success, a professional clothing drive and 
interview/resume seminar for the unemployed in Tarrant County 

� Chaired the Santa Claus is Coming to Court program, a Christmas gift giving party 
for over 200 underprivileged children 

� Created & organized the Millennium Membership Drive, a fall event, free to all 
young lawyers, offered to increase membership at the local affiliate level 

   
 Tarrant County Bar Association 
•  Environmental Section, Tarrant County Bar, Chair (2001 - 2002) 
•  Historical Preservation Committee (2000-2001) 
 
 Texas Young Lawyers Association 
•  Director (2002 - 2004) 
•  Member Services Committee, Co-Chair (2000-2002) 

• President’s Award of Merit (2000 - 2001) 
• National Trial Competition Committee (1999-2000)  

 
 American Bar Association  
•  Member, (1998-2003)  
•  Assembly Delegate (2000)  
 
 Professional Associations 

• Air & Waste Management Association, Member (2001 - 2002) 
• Society of Texas Environmental Professionals, Member (2001 - 2002) 
• Eldon B Mahon Inn of Court, Associate Member (1999-2001)  
• Defense Research Institute, Member (2000-2001) 

 
 
 



 

 

 Community 
• Northside Inter Church Agency, Board Member (2000-2001), Vice President (2002) 
• People to People for Peace Conference, Peace Initiative Coordinator (2002) 
• Community Conversation on Capital Punishment (developed by the City of Fort Worth’s Human Rights 

Commission), Co-Chair (2002) 
• Habitat for Humanity (2002) 
• American Red Cross, Annual Fund-raising Drive (2002) 
• Big Brothers & Big Sisters (1999-2000)  
• Junior Achievement (2000) 

 
Publications and Speeches 

•  Texas Environmental Superconference, “State Enforcement” (2002) 
•  North Texas Organization of Pretreatment Professionals, “Compliance History” (2002) 
•  Chamber of Commerce, “Compliance History” (2002) 
•  Manufacturer’s Association of Fort Worth, “Compliance History” (2002) 
•  Fort Worth Business Press, “Compliance History and Its Impact on You” (2002) 
•  Fort Worth Chamberletter, “Business Owners Have Opportunity to Comment on Compliance 

Legislation” (2002) 
•  Chamber of Commerce, “Recent Supreme Court Developments in Environmental Law” (2001) 
•  The Counselor, “Passive Migration” (2000) 
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BIOGRAPHICAL SKETCH 
 

Myron O. Knudson 
 

 
• Myron O. Knudson is the Director of the Superfund Division, Environmental 

Protection Agency, Region 6, Suite 1200, 1445 Ross Ave., Dallas, TX 75202-2733 
(214)665-6701 

 
• Mr. Knudson is a registered Professional Engineer in Texas, Massachusetts, and 

New Hampshire.  He has served as an Engineer with the US Public Health Service 
from 1962 to 1966, with the Federal Water Pollution Control Administration from 
1966 to 1970, and from 1970 until the present time with the U.S. Environmental 
Protection Agency.  Mr. Knudson also served as Director, Surveillance and 
Analysis Division, Region 6, Dallas, Texas, from March 13, 1975 until May 19, 
1979, and as Director, Water Management Division, Region 6, Dallas, Texas, from 
May 20, 1979 until July 22, 1995.  He was appointed as Director, Superfund 
Division effective July 23, 1995. 

 
• Mr. Knudson is a member of the American Society of Civil Engineers; the Water 

Environment Federation; the American Water Works Association; the North Texas 
Association of Environmental Professionals; and, the National Society of 
Professional Engineers. 

 
• Mr. Knudson earned his Bachelor of Science in Civil Engineering in 1962 from 

the University of Texas at Austin, and his Master of Science in Civil Engineering 
(Environmental Option) in 1968 from Northeastern University in Boston. 

 
• Mr. Knudson was born in Hamilton, Texas, June 16, 1939.  He and his wife Doris, 

have a son and a daughter, Lars and Lisa. 
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 BROWNFIELDS PANEL (Camel-lot) 
 Myron O. Knudson, P.E., Director, Superfund Division 
 U.S. Environmental Protection Agency, Region 6, Dallas, Texas 
 
SMALL BUSINESS LIABILITY RELIEF AND BROWNFIELDS REVITALIZATION 
ACT 
 
Background 
 
· H.R. 2869 was introduced in the House of Representatives on September 10, 2001.  It 

combined two bills (S. 350 and H.R. 1831) amending the Comprehensive Environmental 
Response, Compensation and Liability Act (CERCLA or Superfund). 

 
· H.R. 2869 passed the House of Representatives by voice vote on 12/19/01 and the Senate 

by unanimous consent on 12/20/01. 
 
· H.R. 2869 incorporates S.350, the “Brownfields Revitalization and Environmental 

Restoration Act of 2001" which passed the Senate on April 25, 2001 by a vote of 99-0.  
S.350 contained three titles dealing with funding and liability for assessing and cleaning 
up contaminated properties.  Title I codified and expanded EPA’s current brownfields 
program by authorizing funding for assessment and cleanup of brownfields properties.  
Title II exempted from Superfund liability contiguous property owners, prospective 
purchasers, and clarified appropriate inquiry for innocent landowners.  Title III authorized 
funding for State response programs and limited EPA’s Superfund enforcement authority 
at sites cleaned up under a state response program.  All three titles were combined into a 
single title in H.R. 2869. 

 
· H.R. 2869 also incorporates H.R. 1831, the “Small Business Liability Protection Act” 

which passed the House on May 22, 2001 by a vote of 419-0.  H.R. 1831 exempts de 
micromis contributors of hazardous substances and household, small business, and 
nonprofit generators of municipal solid waste from liability for Superfund response costs 
at national Priority List sites.  Additionally, the bill provides for expedited settlements 
with certain persons based on a limited ability to pay. 

 
· H.R. 2869 was signed into law by the President on January 11, 2002 and enacted as 

Public Law 107-118. 
 
Section 102.  Small Business Liability Relief 
 
· De Micromis Exemption 
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° Exempts persons from Superfund response cost liability at National Priorities List 
sites as generators and transporters if the person can demonstrate that 
- the total amount of the material containing hazardous substances they 

contributed was less than 110 gallons of liquid materials or 200 pounds of 
solid materials and 

- all or part of disposal, treatment, or transport occurred before April 1, 
2001. 

 
° Exceptions 

- materials contributed or could contribute significantly, either individually 
or in the aggregate, to the cost of the response action or natural resource 
restoration 

- the person fails to comply with an information request 
- the person impedes or impeded, through action or inaction, a response 

action or natural resource restoration at the facility 
- the person has been convicted of a criminal violation for conduct to which 

the exemption would apply 
 

° Contribution Actions - Private parties seeking contribution bear the burden of 
proof that the exemption does not apply. 

 
° Private party contribution plaintiffs are liable for costs and fees if the defendant is 

not liable under this exemption. 
 
· Municipal Solid Waste (MSW) Exemption 
 

° Exempts persons from Superfund response cost liability as generators for the 
disposal of municipal solid waste if the person is 
- an owner, operator, or lessee of residential property  
- a business that employed on average not more than 100 individuals in the 

three years prior to notification of potential liability and is a ‘small 
business concern’ as defined by the Small Business Act 

- a nonprofit organization that employed not more than 100 individuals 
during the preceding year at the location from which the MSW was 
generated 

 
° Exceptions 

- waste contributes or could contribute significantly, either individually or in 
the aggregate, to the cost of the response action or natural resource 
restoration 

- person fails to comply with an information request 
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- person impedes or impeded, through action or inaction, a response action 
or natural resource restoration at the facility 

 
° Definition of Municipal Solid Waste 

- waste material generated by a household; and waste material generated by 
a commercial, industrial entity, to the extent that the waste material: 
¾ is essentially the same as waste normally generated by a house hold 
¾ is collected or disposed of with other MSW as part of normal 

MSW collection, and 
¾ contains a relative quantity of hazardous substances no greater than 

the relative quantity of hazardous substances contained in waste 
generated by a typical single family household. 

- examples:  food and yard waste, paper, appliances, consumer product 
packaging, elementary and secondary school science lab waste, household 
hazardous waste 

- exclusions:  combustion ash from resource recovery facilities or municipal 
incinerators and waste material from manufacturing and processing 
operations that is not the same as household waste. 

 
° Burden of Proof - to establish applicability of MSW exemption in 107 and 113 

actions 
- Private party bears the burden of establishing exemption does no apply for 

waste disposed of after April 1, 2001 
- Private parties and government bear the burden of establishing exemption 

does not apply for waste disposed of before April 1, 2001 
 

° Bars contribution actions by a party other than a Federal, State or local 
government, against owners, operators, and lessees of residential property that 
generated MSW. 

 
° Private party contribution plaintiffs are liable for costs and fees if the defendant is 

not liable under this exemption 
 

· Expedited Settlements based on Limited Ability to Pay 
 

° Provides for conditional expedited settlements with eligible persons that 
demonstrate an inability or limited ability to pay response costs based on whether 
the settlor can pay and still maintain basic business operations, includes 
consideration of financial condition and ability to raise revenues 

 
° Includes government notification requirements and provisions requiring settlors to 

cooperate with EPA 
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Section 103.  Effect on Concluded Actions 
 
· The amendments made by the small business title shall have no effect on settlements 

lodged or judgements issued by a federal court, or administrative settlements of 
administrative orders entered into or issued by the United States or a State before the date 
of enactment 

 
TITLE II.  BROWNFIELDS REVITALIZATION AND ENVIRONMENTAL 
RESTORATION ACT OF 2001 
 
Subtitle A.  Brownfields Revitalization Funding 
Section 211.  Brownfields Revitalization Funding 
 
· Authorizes up to $200 million per year for brownfields assessment and cleanup to carry 

our new section 104(k).  Includes $50 million per year or 25% of amount appropriated to 
carry out 104(k), for brownfields with petroleum contamination 

 
· Definition of Brownfields Site:  real property, the expansion, redevelopment, or reuse of 

which may be complicated by the presence or potential presence of a hazardous 
substance, pollutant or contaminant 

 
· Additions for purposes of section 104(k) 

- land contaminated by petroleum or petroleum products 
- land contaminated by a controlled substance as defined in the  Controlled 

Substances Act (21 U.S.C. 802) 
- mine-scarred land 
 

· Exclusions 
 

- subject to a planned or ongoing CERCLA removal action 
- listed or proposed for listing on the National Priorities List 
- subject to a unilateral administrative order, court order, administrative order on 

consent, or consent decree under CERCLA 
- subject of a unilateral administrative order, court order, administrative order on 

consent, consent decree, or permit under RCRA, CWA, TSCA, SWDA 
- subject to corrective action under RCRA 3004(u) or 3008(h) to which a corrective 

action permit or order has been issued or modified requiring the implementation 
of corrective measures 

- land disposal units with closure notification submitted and closure plan or permit 
- subject to the jurisdiction, custody, or control of federal government 
- with PCB contamination subject to remediation under TSCA 
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- which have received assistance from the Leaking Underground Storage Tank for a 
response activity 

 
· Provides authority to include some otherwise excluded sites on a site-by-site basis 
 
· Eligible entities for brownfields funding include States, Tribes, local governments, land 

clearance authorities, regional councils, redevelopment agencies and other quasi-
governmental entities created by states of local governments 

 
· Imposes significant restrictions on charging administrative costs to grants 
 
· Brownfields site characterization and assessment 
 

- authorizes grants of up to $200,000 per site to eligible entities to inventory, 
characterize, assess and conduct planning at brownfields sites 

- authorizes targeted site assessments at brownfields sites 
- National Contingency Plan (NCP) requirements may be imposed only when 

relevant and appropriate to the program 
 

· Brownfields remedation 
 

- authorizes grants of up to $1 million to eligible entities to capitalize revolving 
loan funds to clean up brownfields 

- authorizes grants of up to $200,000 per site to eligible entities or non-profit 
organizations to clean up brownfields owned by the grant recipient. 

- grants generally require a 20% match 
- construction, alteration and repair work funded all or in part with grant funds is 

subject to Davis Bacon Act 
- NCP requirements may be imposed only when relevant and appropriate to the 

program 
 

· Brownfields program 
 

- establishes program to provide training, research and technical assistance to 
facilitate brownfields assessment and cleanup 

- limited to 15% of amount appropriated to carry out 104(k) 
 

Subtitle B.  Brownfields Liability Clarifications  
 
Section 221.  Contiguous Properties 
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· Exempts from owner or operator liability persons that own land contaminated solely by a 
release from contiguous, or similarly situated property owned by someone else if the 
person: 
- did not cause or contribute to the release or threatened release 
- is not potentially liable or affiliated with any other person potentially liable 
- exercises appropriate care in respect to the release 
- provides full cooperation, assistance, and access to persons authorized to 

undertake the response action and natural resource restoration 
- complies with all land use controls and does not impede the performance of any 

institutional controls 
- complies with all information requests 
- provides all the legally required notices regarding releases of hazardous 

substances 
- conducted all appropriate inquiry at time of purchase and did not know or have 

reasons to know of contamination 
 

Section 222.  Prospective Purchasers and Windfall Liens 
 
· Exempts bona fide prospective purchasers (and their tenants)from owner or operator 

liability so long as the person does not impede the performance of a response action or 
natural resource restoration 

 
· Definition of a Bona Fide Prospective Purchaser 
 

- all disposal took place before the date of purchase 
- person made all appropriate inquiry 
- person exercises appropriate care with respect to any release 
- provides full cooperation, assistance, and access to persons authorized to 

undertake response actions or natural resource restoration 
- complies with land use restrictions and does not impede performance of 

institutional controls 
- complies with all information requests 
- provides all legally required notices regarding releases of hazardous substances 
- person is not potentially liable or affiliated with any other person potentially 

liable. 
 

· Provides the U.S. with a lien on the property if the U.S. has unrecovered response costs 
and the response action increases the fair market value of the facility 

 
Section 223.  Innocent Landowners 
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· Clarifies what actions landowners must take to satisfy the “all appropriate inquiries” 
requirement of the defense 

 
· Directs EPA to promulgate within 2 years regulations establishing standards and practices 

for satisfying the all appropriate inquiries requirements. 
 
· Until EPA issues the required regulations, two standards apply depending on the date the 

property was purchased 
 

1. Prior to May 31, 1997 - a court shall consider specialized knowledge of the 
defendant, relationship or purchase price to value of uncontaminated property, 
commonly known information, obviousness of contamination, ability of defendant 
to detect contamination by appropriate inspection 

 
2. After may 31, 1997 - ASTM “Standard Practice for Environmental Site 

Assessment: Phase 1 Environmental Site Assessment Process” 
 
· In the case of a facility purchased for residential use by a person who is not a government 

or commercial entity, a facility inspection and a title search satisfy the appropriate inquiry 
requirement 

 
Subtitle C.  State Response Programs 
 
Section 231. State Response Programs 
 
· Authorizes $50 million per year for grants to assist States and tribes in the development 

of state response programs 
 
· A state may be awarded funds if it is a party to a  memorandum of agreement with EPA 

for its voluntary response program, or if the state includes, or is working toward 
including, the following elements in its program: 
- timely survey and inventory of brownfields sites 
- oversight and enforcement authorities to ensure protection of human health and 

environment 
- meaningful public participation 
- mechanism for approval of a cleanup plan and certification that response is 

complete 
 

· Restricts Federal administrative or judicial enforcement action under 106(a) or cost 
recovery actions under 107(a) at any eligible response site at which there is a release, or 
threatened release, of a CERCLA-covered substance and at which a person is conducting 
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a response in compliance with a State program that specifically governs response actions 
for protection of human health and the environment 

 
· This limitation applies only to response actions conducted after February15, 2001 
 
· “Eligible response site” is a brownfields site with the following additions: 

- certain LUST sites 
- certain sites covered by RCRA, CWA, TSCA, or SDWA excluded from the 

definition of a brownfield site, if as determined on a site-by-site basis, findings are 
made that not taking enforcement will still limitations on enforcement are 
appropriate and will (1) protect public health and the environment and (2) 
promote economic development or open space  

 
· The following sites are not eligible response sites, and federal enforcement or cost 

recovery restrictions are not applicable: 
- facilities at which Federal preliminary assessments or site inspections are 

conducted and are qualified for listing on the NPL 
- facilities determined to warrant particular consideration, as identified by 

regulation – e.g., threats to a drinking water aquifer or a sensitive ecosystem 
 

· Federal enforcement actions may be brought at an eligible response site in the following 
cases (provided certain findings are made, generally related to risk at the site): 
- the State asks for Federal involvement 
- contamination has migrated, or will migrate, across a state line or onto federal 

property 
- considering response actions already taken, a release or threatened release may 

present an imminent and substantial endangerment to human health or the 
environment 

- new information, not in the record for the cleanup, indicates a threat requiring 
further remediation 

 
· Administrative requirements 
 

- limitations only apply in States that publicly maintain a list of sites with response 
actions under the State response program 

- state must be notified of EPA enforcement action that may be otherwise barred 
and has 48 hours to reply 

- provisions exist for taking immediate Federal action, without awaiting State reply, 
under certain circumstances 

- EPA must report to Congress 90 days after initiation of enforcement action that 
may be otherwise barred 
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Section 232.  Additions to National Priorities List 
 
· Requires deferral NPL listing if State or other party is cleaning up a site under a State 

program of if the State is pursuing a cleanup agreement 
 
· President may list a deferred site after one year if State is not making reasonable progress 

toward completing a response action 
 
 
 
 
PACE AND FUTURE DIRECTION OF SUPERFUND SITE LISTINGS 
 
· In 1980, Congress established the Superfund program to clean up the most heavily 

polluted hazardous waste sites in the country.  Over the past 22 years, the program has 
cleaned up more than 800 Superfund sites, protecting the health of tens of thousands of 
Americans and restoring the environmental health in communities across the country. 

 
· The Bush Administration is committed to the cleanup of America’s remaining Superfund 

sites.  Because the sites that remain are larger, require more cleanup construction, and 
thereby higher costs, Superfund is facing new challenges.  That is why we want to work 
with the Congress to improve the existing program and carry out the mission the 
Superfund program has been meeting for more than two decades. 

 
· EPA and the Administration strongly support the “polluter pays.”  The Superfund law 

puts the burden of paying for the cleanup of polluted sites where it should be on those 
responsible for creating the mess.  Through aggressive action by the EPA, nearly 70 
percent of all Superfund sites have been cleaned up by the responsible parties.  Last year, 
this Administration raised a near record of $1.7 billion in cleanup funds from responsible 
parties. 

 
· EPA and the Administration support reform of the Superfund program to make it more 

effective and less costly.  The EPA has asked the National Advisory Council on 
Environmental Policy and Technology to review the Superfund and suggest possible 
reforms.  Among the issues NACEPT will be looking at are:  the kinds of sites Superfund 
should address; alternatives to using Superfund to cleaning up sites; innovative methods 
for cleaning up the most heavily polluted and largest sites; and strategies to improve 
cooperation with state, tribal and local governments. 

 
· President Bush’s FY 2003 budget request provides $1.3 billion for Superfund.  In 

addition, the President has also requested $200 million to help state and local 
governments cleanup brownfields, more than double last year’s appropriation. 



 

 
 Fourteenth Annual Texas Environmental Superconference 
 Austin, Texas - August 1, 2002 10 

 
· The tax that funds the Superfund Trust Fund expired in 1995.  While the Bush 

Administration has not proposed the renewal of this tax, it is examining the entire funding 
issue and expects to revisit the issue in its next budget request.  Nevertheless, the 
expiration of the tax has not affected funding for Superfund cleanups.  Since 1995, the 
annual appropriation for Superfund has been relatively steady.  For more than five years, 
the previous administration was unsuccessful in renewing the Superfund tax and offered 
no alternatives. 

 
· EPA’s work in reviewing sites and readying them for cleanup is unaffected by the 

absence of the expired Superfund tax.  EPA prioritizes sites for cleanup, considering such 
issues as the hazard posed to the community, the availability of contractors to perform the 
work to EPA’s strict standards, the status of discussions with responsible parties, and the 
funds appropriated by Congress.  In the current fiscal year, work will continue or start at 
more than 450 Superfund sites, and will be completed at 40 sites. 

 
· The work we are doing now to improve Superfund will mean a cleaner, safer, and 

healthier America tomorrow.  The Administration is committed to a Superfund program 
that effectively and efficiently achieves the environmental progress in which we so 
strongly believe. 

 
 
 















 

 

Ragan S. Tate 
Chief, Multimedia Counseling Branch, Office of Regional Counsel 
U.S. EPA, Region 6 (6RC-M) 
1445 Ross Avenue 
Dallas, Texas 75202-2733 
 
A graduate of Baylor University in Waco, Texas with liberal arts degrees in English and French, 
Mr. Tate was graduated from the University of Houston Law School and received his license to 
practice law in the state of Texas in 1980.  He has been an Assistant Regional Counsel at EPA’s 
Dallas Regional office since 1992.  Since 2000 he has served as Chief of the Multimedia 
Counseling Branch in the Office of Regional Counsel,  advising Regional program counterparts 
and management in permitting, authorization, delegation, interpretation and defense of Clean Air, 
Clean Water and RCRA actions by the Agency.  As a staff attorney, his duties included 
representation of the Region in Clean Air Act permitting and implementation (NSR/PSD), other 
permitting, program implementation, and state delegations in numerous  statutory and regulatory 
areas with emphasis in the Resource Conservation and Recovery Act (RCRA), Project XL, 
RCRA Delisting program, Underground Storage Tank (UST) and Emergency Planning and 
Community Right-to-Know (EPCRA) enforcement work.  He has also served as Special 
Assistant to the Regional Counsel assisting with special projects.  Before coming to the EPA, he 
was a partner in the Fort Worth, Texas law firm Gandy Michener Swindle & Whitaker 
representing clients in Superfund litigation, private party clean-ups, permit disputes, actions 
relating to underground storage tanks, negotiation of construction and remediation contracts, 
claims against insurance carriers for environmental damages, purchase and sale documentation & 
environmental assessments.  His government contracts and construction litigation experience 
while there included claims relating to asbestos, asphalt construction and facilities, pollution 
control monitoring, waste water plant construction projects, mechanics' and materialmen's liens, 
state and federal bond claims, design and construction defects, delay/disruption claims and surety 
representation. 
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The State/EPA Shared Vision

“The States and EPA are committed to a partnership to build 
locally and nationally accessible, cohesive and coherent 
environmental information systems that will ensure both the 
public and regulators have access to the information needed 
to document environmental performance, understand 
environmental conditions, and make sound decisions that 
ensure environmental protection.”  (Information Management 
Work Group,  March 1998)

I. Introduction

Information technology is changing the way government is doing business.  EPA and the States,
along with many public and private sector organizations, are using information technology to
streamline their business processes and to improve services.  As part of this e-government
evolution, EPA and the States have been working in partnership since 1998  to develop the
National Environmental Information Exchange Network (the “Network”), which will transform
the way States, EPA, and other partners exchange environmental data.

High-quality and timely information is essential to the work of environmental protection.  Yet,
many of the current government systems and approaches to exchanging environmental data are
ineffective and burdensome and do not meet the needs of government or external users.  The
Network is a key part of the joint EPA-State vision of building “local and national access to
environmental information.”  The Network will facilitate the exchange of data between
participating partners, using the Internet (and Internet-based protocols) and standardized data
exchange formats.  It is a voluntary, flexible, and secure Network that enables EPA, States, and
other partners to address the environmental challenges of the future.  

The Network will improve the quality of environmental data, make the flows of data between
EPA, States, and other partners more efficient, reduce reporting burden, and improve access to
environmental data.  Perhaps most importantly, this approach will provide secured flows of high-
quality data that can be used to measure environmental results.  As Agencies move toward
performance and indicator-based management approaches, the Network will provide the critical
infrastructure to provide transparency and accountability.

More broadly, the Network is an important step in embracing e-government and meeting the
environmental challenges of the 21st century.  These challenges are magnified by the significant
changes in today’s business of environmental protection:

<< Technology enables us to access and use information faster.
<< The regulated community and the public expect faster and easier access to better

information.
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Key Trends in Managing Environmental Information

<< Increasing public expectations for e-government 
<< Increasing role of State, Tribal, and local governments in

environmental programs
<< States investing in their own modern, integrated

information systems and migrating away from primary use
of EPA systems

<< EPA must accommodate a wider diversity of State and
other data partner systems

<< Increased demand for real time and geospatial or locally
based data.

<< Today’s complex environmental issues require collaboration across many different
organizations and media, and integrated, multimedia information is needed to identify
solutions to these complex issues.

The following table highlights key trends that, in addition to the three changes listed above,
influence how EPA, States, and other partners manage and use environmental information.

The Network concept recognizes the interdependence between and among data partners and the
need to work together in sharing and using environmental data.  In the process of developing the
Network, EPA and the States have forged a truly collaborative approach to managing
environmental information and have already made significant progress in developing the
Network. 

This information package will provide an overview of the Network, describe why EPA and the
States are pursuing this effort, and highlight the accomplishments and future plans for the
Network.  The remainder of this package is organized in five sections:

< Overview of the National Environmental Information Exchange Network
< Accomplishments: what has been done
< Program Plans: future activities and milestones
< Proposed Network Grant Program: overview.



Page 3

Data Exchange 
Template

Partner Network 
Node

Partner B Partner C
(e.g., EPA)

Partner A
(e.g., State)

Partner D

KEY

Network Overview

Internet

Data Exchange 
Template

Partner Network 
Node

Partner B Partner C
(e.g., EPA)

Partner A
(e.g., State)

Partner D

KEY

Network Overview

InternetInternet

II. Overview of the National Environmental Information Exchange
Network

The National Environmental Information Exchange Network (the “Network”) is a new approach
for exchanging environmental data between EPA, States, and other partners that uses the Internet
and standardized data formats.  As illustrated below, the Network consists of data exchanges
between “nodes” or portals maintained individually by participating partners (initially envisioned
as State environmental agencies and EPA).  Once established, these data exchanges will replace
and complement the traditional approach to information exchange that currently relies upon
States feeding data directly to multiple EPA national data systems.  In addition to these historical
flows, new flows of additional data (e.g., facility identification) will be established.   The
Network concept is described in detail in the “Blueprint for the National Environmental
Information Exchange Network.”

The Network strategy is based upon established best practices and technologies from the private
sector in migration to e-commerce.  These efforts are often organized into three interrelated
areas: establishing the infrastructure for delivering services (e.g., the Internet), establishing an
organization’s ability to deliver services (e.g., online ordering), and supporting
customers/partners (e.g., customer relations).
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Partner Capacity EPA Infrastructure
Network 

Infrastructure
Ø Support Partners’ capacity to 

participate in the Network

Ø Support collaborative 
knowledge/ technology sharing

Ø Infrastructure to create, sustain, 
and grow the Network

Ø Establish interagency 
management function

Ø Establish information exchange 
protocols

Ø Position EPA as a National 
Network Node

Ø Establish internal 
information network, 
system access

Ø Build corporate information 
management

Network Dimensions

In adapting this private sector experience to the public setting, EPA, States, and other partners
have also organized the Network effort into three dimensions:  

A. Network Infrastructure—building the “backbone” of the Network
B. Partner Capacity—enabling Network partners to participate in the Network.
C. EPA Infrastructure—building the essential EPA infrastructure needed for EPA to

participate, as a partner, in the Network.

Each of these dimensions has components that need to be developed if the Network is to
function.   This section outlines each of these dimensions and the associated components in more
detail.  It then summarizes the benefits of the Network.  

A.  Network Infrastructure

The Network “infrastructure” is the backbone, or the core components, needed for the Network. 
The States and EPA identified the basic core components that any collective system would have
to contain in order to achieve the objective of the Network overall.  These are:

< A common language in which to express and evaluate environmental information.  This
language must allow for multiple uses of data, especially its aggregation, integration, and
an assessment of its quality.

< A common way to securely and easily provide access (locally, inter-governmentally or
publicly) to this information.

< A common way to establish and document the commitments and obligations about data
that partners have with each other.

< A common technical infrastructure that leverages the revolutionary developments of the
Web and supports these functions but does not constrain partners in their internal
operations

< A common policy and program framework that supports these functions for current flows
but pushes forward to expand and broaden them to new information and new partners.

The States and EPA then identified the best practices from the private sector to develop the six
major components for the Network illustrated in the following figure.
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Each of these Network components plays an important role in the functioning of the Network. 
As mentioned earlier, the Network facilitates data exchanges between “nodes” or portals, which
is a participant’s single, managed point of interaction between trading partners on the Network. 

These nodes use the Internet to exchange data via standardized Data Exchange Templates
(DETs), using common Internet-based protocols.  DETs define the format data must take prior to
exchange.  Established Data Standards are used to develop these DETs.  Data Standards are
documented agreements on formats and definitions of common data.  These standards are
established to bring better consistency and quality to the data that trading partners maintain.

Data exchanges, between partners, are governed by Trading Partner Agreements (TPAs).  TPAs
document the agreed upon data, exchange format, frequency of exchange, and related issues. 
They explicitly define the quality, timeliness, and format of the data.  These data flows are
supported by both the technical and member infrastructure.  The Technical Infrastructure of the
Network is the software, hardware, and protocols used to make it function.  Member
Infrastructure defines the roles and responsibilities required for Network participants.  Network
Administration coordinates these components and ensures that they are accessible to partners
who wish to use them.
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B.  Partner Capacity to Participate in the Network

The second critical dimension of the Network is the capacity of partners to participate in the
Network. The activities in this dimension include information sharing and support to ensure that
all data  partners can effectively exchange information in the Network. 

To participate in the Network, all partners need the following:

• Establishment and management of high-quality information systems that support Agency
business functions and can act as Network information sources.

• Technical infrastructure capable of supporting these systems and the node.
• Managed linkage of these sources/systems, to the node.
• Node operation (e.g., servicing of authorized information requests).
• Enterprise management, including node operation and establishment of TPAs.

The initial focus of the Network activities in this area has been to build the capacity of States.  As
described in Section III, EPA and States have conducted many knowledge transfer activities to
help build State capacity.  Section IV describes a preliminary assessment of State readiness that
was also completed.  Future plans include expanding to provide capacity building activities for
other data partners, including Tribes.  Because of EPA’s critical national role, EPA’s
infrastructure needed to participate, as a partner, in the Network is discussed as the third
dimension of the Network effort.

C.  EPA Infrastructure Needed to Participate, as a Partner, in the Network

EPA Programs and Regions must play a significant role in the Network, because of the volume
of information that, by law, the Agency is required to collect to effectively exercise its mandated
functions  (e.g., national policy setting, oversight of delegated programs and administration of
national programs).  The components of EPA’s infrastructure that are key to EPA’s effective
participation in the Network  include:

<< Central Data Exchange (CDX), EPA’s portal or node on the Network, through which
data flows are routed and delivered to their destination.

<< Data Standards which are documented agreements on data elements and definitions of
common data.

<< Data Registries documenting and organizing core data for cross-Agency business needs
(e.g., facility information, place information, and chemical and other substance
information).

<< Program and Regional Systems modernized for integration with the CDX, the
registries, the access mechanisms, and decision support tools.  

<< System of Information Access Mechanisms and Decision Support Tools that make the
information more usable to EPA, its partners, and the public.

<< Enterprise Architecture is the framework used to guide overall investments and ensure
that infrastructure and systems development are compatible with each other, and with the
Network. This architecture defines the framework  within which capabilities such as
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access, decision support and security are implemented. 
<< Geospatial Program planning, data acquisition, and database development enhances the

ability to integrate and use geospatial information for environmental decision-making and
for public access.

The following diagram illustrates the components of EPA’s infrastructure. Data is exchanged
through the CDX, and Agency-wide data (e.g., general facility data) is placed in the appropriate
data registry.  Program or region-specific information is placed in the relevant program or
regional system.  The “system of access” includes a “data warehouse” drawing data from the
registries and program/regional systems, applications that use the data in the warehouse to
address user needs, and interfaces that provide users appropriate access to the information
generated by the applications.  Decision tools provide tools for data analysis. 
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Benefits of the Network

• Reduces Burden of Information Exchange 
–  Common principles, standards, formats, technologies allow more

efficient exchanges
• Increases Flexibility to Integrate & Manage Data

–  Decouples information exchange from system design
• Improves Data Quality, Availability, and Security

–  Built-in quality reviews yield more consistent information 
• Enhances Dialogue on Information Issues

–  Simplifies mechanics of data exchange, allowing a focus on broader
information management issues

Benefits of the Network 

The Network is founded on principles of data stewardship, data quality, and agreement on broad
technical standards.  As such, it will provide a common approach to environmental data
exchange that will yield many benefits.  These benefits are highlighted below:

While the Network will provide many benefits, it is not intended to address all of today’s
environmental information challenges.  The Network focuses on improving how EPA, States,
and other partners exchange and manage environmental data.  Clearly, there are additional
challenges not directly addressed by the Network regarding what information EPA, States, and
Tribes should collect for improved decision-making and performance measurement.

For example, a key challenge facing all partners in the exchange of environmental information is
how to reduce burden consistent with the responsibilities of all parties.  The Network can address
burden that arises from process problems—needing to supply data in a rigid, outmoded format,
needing to supply similar data to multiple programs or levels of government, etc.  The Network
does not directly address burden that may result from unneeded data being required.  The
Network will address several aspects of the data quality issues (e.g., incompatible definitions) but
is not a panacea for these complex issues.  

To address these additional aspects of information issues, EPA and the States are pursuing other
information planning activities.  For example, EPA’s Office of Environmental Information is
working on an Information Plan that will help meld efforts to streamline information exchange
processes, integrate information, improve data quality, and identify and meet environmental
information needs.
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III. Accomplishments

EPA and the States already have made significant progress in developing the Network.  The
accomplishments are summarized below and highlighted in the timeline that follows this
narrative.

A.  Network Infrastructure

EPA and the States established a strong working partnership, developed the overall Network
vision and concept, planned and built key components of the Network, and successfully
demonstrated pilot data flows through the Network.

< State/EPA Information Management Workgroup (IMWG)—chartered to address
management issues of concern to States and EPA.  Created a partnership to foster the
exchange of data, and developed a vision and operating principles.  Established the
Environmental Data Standards Council to develop and promote the use of data standards
with EPA, States, Tribes and other partners.

< Stakeholder Forums—held a forum on environmental information issues with key
stakeholders in November 1999, providing early input that contributed to the Network
concept.  Also held a forum in May 2001 with industry and public interest groups on the
Network, and began broader agenda for outreach to stakeholders.

< Shared Expectations for a National Environmental Information Exchange
Network—draft document defining expectations for how to share and manage
environmental data in the future while addressing ways to reduce reporting burden, use
standardized transaction sets, clarify data stewardship roles, and improve data quality.

< Blueprint for a National Environmental Information Exchange Network—outlines the
conceptual design of the Network—a commitment to change the way environmental data
is exchanged between States, EPA, and others. 

< Data Standards—Six data standards have been finalized (industry classification,
chemical, biological taxonomy, calendar date, facility identification, and
latitude/longitude).  Four new standards are being developed.  Assistance program for
information system managers across the Agency has been established.

< Pilot Flows through the Network— demonstrated EPA’s ability to retrieve air emissions
inventory and facility data from a secure State server and process it through the Central
Data Exchange (CDX) using Active Data Retrieval.  Demonstrated State ability to send
Permit Compliance System (PCS) data using a standardized extensible markup language
(XML) format through EPA’s CDX to PCS.
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B.  EPA’s Infrastructure Needed to Participate, as a Partner, on the Network

The Agency created the Central Data Exchange (CDX), EPA’s node or portal on the Network,
and, working closely with the States, made significant progress on data standards and data
registry development.  The National Geospatial Program was also launched to advance the
integration of Agency programmatic data by place/location and to increase the use of geospatial
data tools and technologies to support the implementation of the Agency’s business operations. 

< Central Data Exchange (CDX)—was created and is now in interim operation mode.  The
Agency acquired core infrastructure to provide security, registration, batch file transfers,
Web forms, archiving, and data transformations. 

< The Facility Registry System (FRS) was developed and populated with over 550,000
unique facility identification records.

< The National Geospatial Program developed initial specifications for a Geospatial Data
Index to identify which geospatial data is held Agency-wide and link into
indexes/catalogues for all 50 states, other federal agencies and non-governmental
organizations.  Completed a comprehensive Geospatial Activities Baseline Assessment
and Report and scalability assessment for the Integrated Geospatial Database.

< “Window To My Environment,” a Web-based geospatial application that allows users
to access information about environmental conditions in their community; was
demonstrated with States in Region 3 (Virginia, Maryland, West Virginia, Pennsylvania,
and Delaware).

C.  Partner Capacity to Participate in the Network 

States and EPA (both Headquarters and Regional Offices) have participated extensively in a
variety of knowledge transfer activities over the past three years.  Activities have been developed
or supported that not only meet the needs of many, but also leveraged State and EPA resources. 
Knowledge Transfer accomplishments over the past three years have been generally directed
toward State capacity building.  A partial listing of these activities follows:

<< Many States, 25-35, are moving towards integrated information systems.

<< Knowledge Transfer Meetings—Six meetings held since 1998 to focus on integrating
facility information, sharing lessons learned, and demonstrating successes.

<< Knowledge Transfer Products—these include Facility Identification Template for States
(FITS); Web site for Ideas and Solutions on Environmental Information and Regulatory
Innovations (WISER); Facility Identification Template for States update (FITS II);
Ambient Environmental Information—A Report on State and EPA Data Integration
Efforts; Guide for State Environmental Agencies on Planning and Hosting a Public
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Information Forum:

SS State Node Pilot
Nebraska, Utah, Delaware, and New Hampshire are developing pilot network
nodes to share facility data over the Network.

SS Facility Identification
The Facility Identification for States (FITS) data model was used by EPA to
create the Facility Registry System (FRS) and has been used by many State
agencies to create their systems that manage facility identification data and data
integration.  FITS II was prompted by the desire to continue to learn from the
experiences of States and to incorporate the data elements and relationships of
the facility standard into the template.  EPA’s FRS adopted the FITS II
enhancements. 

An XML template was developed to facilitate the data transfer of facility
identification data to the FITS II model and FRS database; a model Trading
Partner Agreement (TPA) was developed and the first Network  TPA for the
exchange of facility identification data was drafted and signed by Region 7 and
the Nebraska Department of Environmental Quality. 

<< State Readiness Assessment—Completed a preliminary assessment to determine the
readiness of States to participate in the Network and to become a node on the Network. 
(Preliminary results are discussed in Section IV.) 
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IV.  FY2001–FY2003 Program Plans for the Network

Introduction

This section  provides a high-level overview of Network milestones for FY2001–FY2003.  These
milestones are presented by the three dimensions of the Network.  Many of the Network projects
cross the three dimensions and simultaneously support multiple objectives and progress towards
multiple milestones. EPA/State success in meeting these milestones is dependent on adequate
support for EPA and State program efforts.

EPA and the States recognize the importance of project planning to guide the Network effort.  
As such, EPA and the States are in the process of developing an overall program plan for the
Network.  This overall plan will build on draft planning documents completed on the Network
activities that were completed over the past year.

Near Term Goals for the Network

EPA and the States have made significant progress in developing the Network.  To sustain and
accelerate this progress, the States and EPA have  established a set of near term goals for the
overall development of the Network.  These goals encompass all the Network dimensions
outlined above and focus on results needed for each year.  These goals are supported by the
specific Network milestones for FY2001 - FY 2003 presented in Tables 4.1 and 4.2.

The near term goals, along with example milestones supporting the goals, are as follows:

In FY 2001:

• Establish the technical and administrative foundations of the Network and validate
the Network conceptual design. 
(e.g., Network Blueprint, pilot registry for common formats)

• Demonstrate EPA’s capacity to participate in the Network. 
(e.g., CDX used for pilot data exchanges)

• States demonstrate ability to participate in the Network and provide knowledge
transfer. 
(e.g., node prototypes in three States)

In FY2002:

• Expand Network infrastructure and increase number of data flows.
(e.g., initial guidance on Trading Partner Agreements, common formats for five major
data flows)
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• Expand EPA’s use of the Network. 
(e.g., CDX expanded to 40% of EPA’s major systems, national rollout of Window to My
Environment access tool),

• Expand State participation in the Network 
(e.g., at least 20 States have basic nodes on the Network).

In FY2003:

• Network Infrastructure nearly complete and major data flows occur on the
Network.
(e.g., Data Exchange Templates completed for all priority data flows)

• Network is part of EPA’s routine business functions
(e.g., CDX expanded to 80% of EPA’s major systems, initial enterprise repository is
operational)

• Achieve participation by a large number of States, and bring in new partners. 
(e.g., at least 35 States, and additional partners, have basic nodes on the Network)

A. Network Infrastructure 

Table 4-1 provides a summary of milestones for FY2001–FY2003.  In addition to direct
investments in the Network components, such as data exchange templates (DET), much of the
work planned to advance these components will be flow-based.  Early data flows are being used
to systematically and proactively develop specific components and procedures that will be used
by later flows.  For example, the flow of air emissions monitoring data will provide an
opportunity to pilot the development and use of a data exchange template for a large complex
data set.  This approach provides critical joint learning among EPA and its partners, and ensures
that the infrastructure being developed is well grounded. 

As these project tables indicate, most early FY2001 work consists of pilot projects to validate
Network specifications and first generation implementation of data flows.  FY2002 work shifts
this emphasis to expansion of first generation flows to more flow partners, establishment of new
flows, and development of second generation specifications.  This approach also allows EPA and
the States to test the components while incorporating advances in technologies in second
generation specifications.  Although not listed separately, these efforts include approximately 20
projects, coordinated by EPA’s Office of Environmental Information and the State/EPA
Information Management Working Group.  Detailed workplans for these projects will be
included in the larger Network program plan now under development.



Page 15

B.  EPA’s Infrastructure Needed to Participate as a Partner in the Network 

As indicated in Section II, EPA’s IT investments go well beyond those related to the Network
alone.  This discussion focuses on those aspects of EPA’s Agency-wide IT projects that will
enable EPA to integrate information across National Program systems, exchange data with
States, and provide access over the Network.  These EPA “component projects” are as follows:
(1) a Central Data Exchange portal: (2) a linked set of data registries; (3) a linked system of
information access, including an enterprise data repository; (4) decision support tools; (5) a
Geospatial Program; (6) Enterprise Architecture planning; and (7) data standards. 

Key 2001–2003 milestones for these component projects are highlighted in Table 4-2. By 2002,
EPA is scheduled to complete the Agency’s baseline enterprise architecture, the target
architecture to implement the EPA infrastructure dimension of the Network vision, and a
sequencing plan to transition EPA’s major regulatory and ambient monitoring systems to the
target architecture.  By 2003,  EPA will also implement a fully operational electronic exchange
portal (CDX) that will be ready for data exchange with all States and ready to populate this data
in 80 percent of EPA’s major systems.  Six key data standards,  necessary for information
exchange with States and information integration, will be implemented in EPA’s regulatory and
ambient monitoring systems.  In addition, a complete system of data registries (facility, chemical,
biological, and substance) will be fully operational.  And finally, EPA will have an operational
Agency-wide data repository and a geospatial tool, “Window to My Environment” (WME), that
will allow users to access environmental information in their local community.

C.  Partner Capacity to Participate in the Network

Improved environmental decision making must be supported by more and better information. As
discussed above, EPA and States increasingly depend on each other to share and exchange
information.  In effect, the success of the Network will depend on the success of its partners.
While the concept of “partner support” may seem a uniquely governmental concern, several of
the private sector initiatives studied during development of the Network Blueprint included
explicit provisions for partner support as a critical success factor.  Large firms/consortia found
that only by assessing and supporting the capabilities of their suppliers and distributors (who
were often much smaller entities) in implementing e-commerce approaches could they reap the
efficiency returns of such systems.  In particular, the RosettaNet (an electronics e-commerce
initiative) defined the term “partner readiness assessment” as a systematic characterization of the
preparedness (technical and otherwise) of the universe of partners to engage in e-commerce.
Applying this concept to the Network, the EPA and the States have recently completed a
preliminary State readiness assessment for the Network. This effort had three objectives:

1. Validate and refine the core requirements of Network participation for States.
2. Preliminarily assess each State’s “readiness” and identify common issues, gaps, and

opportunities.
3. Build interest and awareness about the Network among States by engaging them in the

assessment and its findings.
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Partner capacity activities for FY2001–FY2003 include continuing outreach and knowledge
transfer activities to meet the needs of the States, Tribes, and other partners.  Preliminary
findings of the State Readiness Assessment are discussed below.  They will be used to identify
appropriate levels of partner support and to shape the Federal grant program described in Section
V.  It is anticipated that Territories and Tribes would be invited to participate in future readiness
assessments.

Preliminary results from the State readiness assessment indicate that State information systems
and enterprise management will require the most significant investment support.  For States to be
successful, each will need to establish and manage official information sources, have the ability
to link these information sources to State portals or nodes, negotiate exchange agreements with
EPA, assure appropriate data quality and construct the necessary linkages to the node with
existing State systems, most likely as extensions to web/e-commerce infrastructures.
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Table 4-1      Key Milestones for Network Infrastructure 

Exchange
Network

Infrastructure
Component

FY2001
SelectMilestones

FY2002 Select
Targets

FY2003 Select
Targets

Data Exchange
Templates (DET)

[Common formats
for shared data]

< Common format for
regulated facility data in 
use, and integrated with
EPA’s Facility Registry
System.

< Common formats for
national flows for point
source water discharges
and air emissions
monitoring in use.

< Draft list of priority
information flows
completed.

< Joint Technical
Resource Group
established to
recommend standards
and guidance  for
common formats.  

< Common formats for 5
major flows of
environmental
information in use.

< Common formats for
ambient water quality
monitoring data in
testing.

< Common multi-media
integrated format for
enforcement/
compliance/ permitting
data under discussion.

< Common formats
established for all
priority information
flows.

< Common formats for 5
new flows which
expand data available
from existing national
systems.

Trading
Partnership
Agreements (TPA)

< First TPA established. < TPA established with 10
State partners for official
flows.

< TPA established for 30%
of major business flow
areas.

< Version 1 TPA guidance
and checklists published
to support partners in
drafting agreements.

< At least one TPA
established in all major
business areas.

< v2.0 TPA Guidance
published.



Page 18

Table 4-1      Key Milestones for Network Infrastructure (continued)

Exchange
Network

Infrastructure
Component

FY2001
SelectMilestones

FY2002 Select
Targets

FY2003 Select
Targets

Technical
Infrastructure

< Fully operational Node
prototypes  in 3 States.

< Preliminary security
assessment and
recommendations
completed.

< Library (registry) for
common formats is in
operational testing.

< 20  States and EPA have
operational basic nodes.

 < Version 1 of Network
technical specifications
and “operating manual”
drafted to support
development of Nodes
by all partners.

< Library (registry) for
common formats is in
full operation.

< 35  States have
operational basic nodes.

< Technical specifications
from external initiatives
(OASIS, ebXML,
xml.gov) evaluated and
adopted as appropriate.

< Additional partners
(e.g., local governments
and/or federal partners)
have basic nodes
operational.

< Network Steering
Group and Network
Administration
functions evaluated and
re-chartered.

Data Standards See Table 4-2
Data standards are a foundation of all three dimensions of the Network.

Organizational
Infrastructure

See sections following for EPA & State Organizational Infrastructure Projects
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Table 4-2  Key Milestones for EPA Infrastructure Component Projects

EPA 
Infrastructure

Component

FY2001 Select
Milestones

FY2002 Select Targets FY2003 Select Targets

Central Data Exchange
(CDX) Portal
[EPA’s common portal
and connection to the
Network]

- CDX portal interim
production mode

-30% of major EPA’s
systems are in production
or being tested

-20 to 30 states exchange
data via CDX

Acquisition initiated for
full-scale CDX operations

- CDX portal acquisition is
complete

-40% of EPA’s major systems
are in production or being
tested

-CDX  ready for all State
exchanges

Cross-Media Electronic
Reporting and Record Keeping
Rule is promulgated

CDX portal in full production

-CDX expanded to 80% of
major Agency systems 

Data Registry Services
[Enterprise libraries of
common authoritative
information designed to
improve quality and
reduce duplication]

Facility Registry System 
- populated with 550,000
facility  records

-6 EPA national systems
completely    represented

-exchange with 4-8 States

EPA enterprise registries
for chemicals, substances,
biological taxonomy, and
the meta data established 

Facility Registry System 
- populated with 750,000
facility records (@80%
complete)

-9  national systems completely
represented 

-exchanges with 20 States 

EPA enterprise registries begin
integration with major EPA
national systems and the
Network 

Facility Registry System
 populated with 950,000
facility records (@90%
complete)

-13 national systems
completely represented.

-exchanges with 30 States

The registries for facilities,
chemicals, biological
taxonomy, and substances will
be linked to the Network to
provide the most current set of
Agency approved identification
information

Information Access
Mechanism and
Decision Support Tools

[Enterprise data
warehouse and tools for
improved access and
improved environmental
decision- making]

Plan for developing an
Enterprise Repository

Agency needs assessment
for decision support tools

The Window to My
Environment (WME)
prototype will cover four
EPA Regions 

Conduct needs assessment for
an Enterprise Repository

Develop a prototype
Repository

Window to My Environment is
made national

Initial version of the Enterprise
Repository will be operational 
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Table 4-2  Key Milestones for EPA Infrastructure Component Projects (continued)

EPA 
Infrastructure

Component

FY2001 Select
Milestones

FY2002 Select Targets FY2003 Select Targets

National Geospatial
Program

[Providing, “place”
based services, access
and tools for information
users]

Version 1 of Geospatial
Index will be released.
Index provides a, “yellow
pages,” of data

Core EPA geospatial
service needs and
opportunities identified in
Geospatial Baseline
assessment 

Geospatial technical and
information infrastructure
assessment and alignment
with enterprise architecture
initiated

Version 2 of Geospatial Index 
will be released

Integrated Geospatial Database
available and tested

Enterprise geospatial strategic
plan completed and target
infrastructure and architecture
defined

Version 3 of Geospatial Data
Index is released

Integrated Geospatial Database
acquired, all core agency
geospatial data made available 

Enterprise geospatial
infrastructure investments
underway, per plan

Data Standards
[common language for
information exchange
and integration]

Data standards will be
developed for geolocation,
permitting data,
enforcement/ compliance
data, and Tribal identifiers
(Phase II standards)

Data standards for geolocation,
permitting data, enforcement/
compliance data, and Tribal
identifiers finalized and
approved 

Final stage of implementation
for  industry classification,
chemical, bio taxonomy,
calendar date, facility
identification, and lat/longitude
in EPA's major regulatory &
ambient monitoring systems
(Phase I standards)

Phase I standard
implementation complete in
EPA major regulatory and
monitoring systems

Implementation of Phase II
standards in EPA major
regulatory and monitoring
systems underway

Enterprise
Architecture
[EPA’s internal
blueprint for this
transition]

Complete baseline and
target architecture  for
regulatory & ambient
monitoring programs

Develop an Agency
sequencing (transition) plan for
regulatory and ambient
monitoring programs

Complete architecture and
draft sequencing plan for areas
beyond regulatory and ambient

EA sequencing plan is
implemented for major EPA
regulatory & ambient
monitoring systems.

Sequencing plan for business
areas beyond regulatory and
ambient is final.
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V. Exchange Network Grants

Introduction

The President’s FY2002 budget request to Congress proposes $25 million for grants to be used in
partnership with States and Tribes to advance the National Environmental Information Exchange
Network and state data integration efforts. Working together over the past 16 months, EPA and
the States have made tremendous strides toward achieving the State/EPA vision of building
locally and nationally accessible, cohesive and coherent information systems. 

The Exchange Network Grant Program

The States and EPA have worked to develop a proposal for carrying out this new State and Tribal
grant program and have agreed upon three broad key components.  EPA, States and Tribes will
continue to work collaboratively over the summer, to develop guidance criteria and policies for
this grant program. Although funds will not be available until the FY 2002 appropriations are
approved, EPA will finalize the grant process over the summer so that EPA may issue a request
for applications as soon as possible. 

Options for Use of Funds by States

The three broad components of the proposed grant program, as envisioned by the States and
EPA, are outlined below:  

1.  Core Capacity Building Grants - Proposed grant funds would be dedicated to advance state
readiness to participate effectively in the Network.  Components would include:

A.  Continuation of One-Stop Grants - Would provide funding to five to six
additional States in the first year of the grant program. Established in 1995, the
unique role of the One Stop Program is to concentrate, at the State level, on
implementing the basic elements of an effective environmental reporting and data
management system.  The 34 States that have received these one-time awards are
generally better positioned to make investments in the Exchange Network because
the funding has enabled them to build the essential internal capacity and support
for environmental reporting and data management system reforms.  Continuing
such foundational efforts is important for the remaining 16 States to participate in
the Exchange Network.    

B. State Readiness Base Grants -Would provide funding to States to enhance their
capacity  to participate in the Exchange Network .  All States would be eligible for
these grants.  
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2. Challenge Grants - Would provide funding, through a competitive process, to support single or
multi-state collaborative efforts to advance the Exchange Network through the development of
Network-related components that have a broad benefit to all Network participants.

3. Network Administration - Would provide funds to support technical and administrative
functions of the Exchange Network.  These funds would support common or shared functions
necessary for Network participation for participating agencies.  Support for Network
administrative functions would help move the Exchange Network forward and result in clear and
broad benefits to all agencies participating on the Exchange Network.

Funds for use by Tribes and Territories

As is customary with most EPA grant programs, proposed funds would be made available to both
States and Tribes, US Trust Territories and the District of Columbia. A percentage of the funds
would be set aside for grants to Tribes. 

Future funding for support of the Exchange Network

It is anticipated that multiple year funding would be necessary to achieve the proposed
milestones for Exchange Network development. 
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Draft Guidelines for Ensuring and Maximizing the Quality, Objectivity, Utility, and Integrity1
of Information Disseminated by the Environmental Protection Agency2

BACKGROUND AND DISCUSSION3

1 OMB Guidelines 4

In Section 515(a) of the Treasury and General Government Appropriations Act for Fiscal Year 20015
(Public Law 106-554; H.R. 5658), Congress directed the Office of Management and Budget (OMB)6
to issue government-wide guidelines that "provide policy and procedural guidance to Federal agencies7
for ensuring and maximizing the quality, objectivity, utility, and integrity of information (including8
statistical information) disseminated by Federal agencies..."9

The OMB guidelines1 direct agencies subject to the Paperwork Reduction Act (44 U.S.C. 3502(1)) to:10

• Issue their own information quality guidelines to ensure and maximize the quality, objectivity,11
utility, and integrity of information, including statistical information, by no later than one year12
after the date of issuance of the OMB guidelines;13

• Establish administrative mechanisms allowing affected persons to seek and obtain correction of14
information maintained and disseminated by the agency that does not comply with OMB15
guidelines; and16

• Report to the Director of OMB the number and nature of complaints received by the agency17
regarding agency compliance with OMB guidelines concerning the quality, objectivity, utility,18
and integrity of information and how such complaints were resolved.19

OMB guidelines provide some basic principles for agencies to consider when developing their own20
guidelines including:21

• Guidelines should be flexible enough to address all communication media and variety of scope22
and importance of information products.23

• Some agency information may need to meet higher or more specific expectations for24
objectivity, utility, and integrity.25

• Ensuring and maximizing quality, objectivity, utility, and integrity comes at a cost, so agencies26
should consider using a cost benefit approach.27

• Agencies should adopt a common sense approach that builds on existing processes and28
procedures. It is important that agency guidelines do not impose unnecessary administrative29
burdens.30
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2

2 EPA Mission and Commitment to Quality 31

2.1 EPA’s Mission 32

The mission of the U.S. Environmental Protection Agency (EPA) is to protect human health and to33
safeguard the natural environment - air, water, and land - upon which life depends. The Agency is34
committed to making America's air cleaner, water purer, and land better protected and to work closely35
with its federal, state, tribal, and local government partners; with citizens; and with the regulated36
community to accomplish its mission.37

2.2 Information Management in EPA 38

The collection, use, and dissemination of information of known and appropriate quality is integral to39
ensuring that EPA achieves its regulatory and policy mission. Information about the environment --40
environmental characteristics; physical, chemical, and biological processes; and chemical and other41
pollutants -- underlies all environmental management decisions. The availability of and access to42
information and the analytical tools needed to understand it are essential for assessing environmental43
and human health risks, designing appropriate and cost-effective policies and response strategies, and44
measuring environmental improvements. 45

To ensure that information collected and disseminated by EPA programs is of acceptable quality for its46
intended use, the primary responsibility for establishing appropriate standards for data quality, for47
developing and managing processes to assure and control information quality, and for complying with48
Agency-wide data quality requirements resides within EPA’s Program and Regional offices. The EPA49
Office of Environmental Information (OEI) was created in 1999 to strengthen the Agency's ability to50
manage information resources and their public dissemination.  OEI supports the Agency's mission to51
protect public health and the environment by working with stakeholders to provide reliable and useful52
information on environmental quality, status, and trends. Working in concert with EPA Program and53
Regional Offices, OEI develops policies for the Agency’s Quality System and information security54
program, assuring the quality and integrity of EPA data and information. In addition, OEI establishes55
and oversees information-related policies and procedures that reflect the concerns of EPA; local, state,56
tribal and federal governments; the regulated community; interest groups; and the general public.57

58
2.3 EPA’s Commitment to Public Access 59

EPA articulates its commitment to expanding and enhancing access to environmental information in its60
Strategic Plan2. EPA works every day to expand the public’s right to know and understand their61
environment by providing and facilitating access to a wealth of information about local environmental62
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issues and conditions. This expands citizen understanding and involvement and gives people tools to63
protect their families and their communities. Increased information transparency among scientists, public64
health officials, businesses, citizens, and all levels of government fosters greater knowledge about the65
environment and what can be done to protect it.66

2.4 How EPA Uses Information 67

EPA receives a large amount of information from external parties that provide information to the68
Agency both voluntarily and under statutory and other mandates. EPA also generates information and69
gathers information from various sources. Much of the environmental information that is collected and70
documented is processed and stored in Agency information management systems. The information is71
maintained in program-specific databases, many of which are managed by the National Program72
Offices within EPA. 73

Upon placement in EPA information management systems, information is then available for use by a74
variety of people and systems. Internally, users can include program managers, information product75
developers, or financial tracking systems. Depending on the extent of public release, users can also76
include city planners, homeowners, teachers, engineers, or community activists, to name a few. In order77
to satisfy the needs of this broad spectrum of users, it is critical that EPA information be presented in an78
unbiased context with thorough documentation. 79

EPA is moving beyond the administration of regulatory data and working in concert with States and80
other stakeholders to generate new information products that are responsive to identified user needs.81
Increasingly, information products are derived from data originally collected to support state or federal82
regulatory programs or management activities. Assuring the suitability of these data for new applications83
is of paramount importance. 84

2.5 EPA’s Relationship with State, Tribal and Local Governments 85

As mentioned in the previous section, EPA's mission is not achieved alone. In addition to the role of86
EPA's data providers, key government partners work with EPA to manage and implement programs87
and communicate with the public about issues of concern. Most of EPA's programs are not managed88
from Washington, DC. Instead, a vast network of federal, state, tribal and local governments implement89
programs required by law and even some voluntary programs. This same network collects, uses and90
disseminates a wide range of information. Therefore EPA needs to consult with these partners to ensure91
that the EPA Information Quality Guidelines are appropriate and effective. 92

3 Existing Policies and Procedures 93

EPA is dedicated to the collection, generation, and dissemination of high quality information. The OMB94
guidelines encourage agencies to avoid the creation of “new and potentially duplicative or contradictory95
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processes.” Further, OMB stresses that its guidelines are not intended to “impose unnecessary96
administrative burdens that would inhibit agencies from continuing to take advantage of the Internet and97
other technologies to disseminate information that can be of great benefit and value to the public.” In98
this spirit, EPA has sought to enhance and integrate existing activities and programs to address the99
OMB guidelines. As illustrated with the four examples outlined below, the Agency has numerous100
systems and practices in place that address the quality, objectivity, utility, and integrity of information. 101

The EPA Agency-wide Quality System helps ensure that EPA organizations maximize the quality,102
objectivity, utility and transparency of information disseminated by the Agency. The Quality System is103
documented in EPA Order 5360.1 A2, “Policy and Program Requirements for the Mandatory104
Agency-wide Quality System” and the “EPA Quality Manual3.” To implement the Quality System, EPA105
organizations (1) Assign a quality assurance manager, or person assigned to an equivalent position, who106
has sufficient technical and management expertise and authority to conduct independent oversight of the107
implementation of the organization's quality system; (2) Develop a Quality Management Plan, which108
documents the organization's quality system; (3) Conduct an annual assessment of the organization's109
quality system; (4) Use a systematic planning process to develop acceptance or performance criteria110
prior to the initiation of all projects that involve environmental data collection and/or use; (5) Develop111
Quality Assurance Project Plan(s), or equivalent document(s) for all applicable projects and tasks112
involving environmental data; (6) Conduct an assessment of existing data, when used to support113
Agency decisions or other secondary purposes, to verify that they are of sufficient quantity and114
adequate quality for their intended use; (7) Implement all Agency-wide Quality System components in115
all applicable EPA-funded extramural agreements; and (8) Provide appropriate training, for all levels of116
management and staff. 117

The EPA Quality System requirements may also apply to non-EPA organizations. These requirements118
are defined in the applicable regulations governing extramural agreements. EPA Quality System119
requirements may also be invoked as part of negotiated agreements such as memoranda of120
understanding. Non-EPA organizations that may be subject to EPA Quality System requirements121
include: (a) Any organization or individual under direct contract to EPA to furnish services or items or122
perform work (i.e., a contractor) under the authority of 48 CFR 46, (including applicable work123
assignments, delivery orders, and task orders); (b) Institutions of higher education, hospitals, and other124
non-profit recipients of financial assistance (e.g., Grants and Cooperative Agreements) under the125
authority of 40 CFR 30; (c) State, local, and Tribal governments receiving financial assistance under the126
authority of 40 CFR 31 and 35; and (d) other government agencies receiving assistance from EPA127
through interagency agreements.128
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In addition to the Quality System, EPA's Peer Review Policy provides that major scientifically and129
technically based work products (including scientific, engineering, economic, or statistical documents)130
related to Agency decisions normally should be peer-reviewed.  For those work products that are131
intended to support the most important decisions or that have special importance in their own right,132
external peer review is the procedure of choice.  Agency managers within Headquarters, Regions,133
laboratories, and field components determine and are accountable for the decision whether to employ134
peer review in particular instances and, if so, its character, scope, and timing. These decisions are made135
consistent with program goals and priorities, resource constraints, and statutory or court-ordered136
deadlines. For those work products that are intended to support the most important decisions or that137
have special importance in their own right, external peer review is the procedure of choice. Peer review138
is not restricted to the penultimate version of work products; in fact, peer review at the planning stage139
can often be extremely beneficial. The basis for EPA peer review policy is articulated in Peer Review140
and Peer Involvement at the U.S. Environmental Protection Agency.4 The Peer Review Policy141
was first issued in January, 1993, and was updated in June, 1994. In addition to the Policy, EPA has142
published a Peer Review Handbook which provides detailed guidance for implementing the Policy. The143
Handbook was last revised December, 2000.144

The Agency’s Action Development Process also serves to ensure and maximize the quality of EPA145
disseminated information.  Top Agency actions and OMB Economically Significant actions as146
designated under Executive Order 12866 are developed as part of the Agency's Action Development147
Process. The Action Development Process ensures the early and timely involvement of senior148
management at key decision milestones to facilitate the consideration of a broad range of regulatory and149
non-regulatory options and analytic approaches. Of particular importance to the Action Development150
Process is ensuring that EPA scientists, economists, and others with technical expertise are151
appropriately involved in determining needed analyses and research, identifying alternatives, and152
selecting options. Program offices and regional offices are invited to participate to provide their unique153
perspectives and expertise. Effective consultation with policy advisors (e.g., Regulatory Policy Council,154
Science Policy Council), co-regulators (e.g., states, tribes, and local governments), and stakeholders is155
also part of the process. Final Agency Review (FAR) generally occurs before the release of substantive156
information associated with these actions. The FAR process ensures the consistency of any policy157
determinations, as well as the quality of the information underlying that policy determination and its158
presentation.159

The Agency’s Integrated Error Correction Process5 (IECP) is a method for reporting and resolving160
data errors identified by the public in EPA's information holdings. This process builds upon existing data161
processes through which errors in Agency data systems are reported to EPA. The IECP has made162
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these tools more prominent, accountable and easier to use. Individuals who identify potential data163
errors on the EPA web site can contact EPA through the IECP by using the "Report Error" button or164
error correction hypertext found throughout EPA's web pages. EPA reviews the error notification and165
assists in bringing the notification to resolution with those who are responsible for the data. The IECP166
tracks this entire process from notification through final resolution. 167

EPA currently ensures the integrity of the information it disseminates in a variety of ways. EPA's168
Information Resources Manual6 describes how the Agency maintains and ensures information integrity.169
Specifically, EPA believes that maintaining information integrity refers to keeping information170
"unaltered," i.e., free from unauthorized or accidental modification or destruction. All information has171
integrity standards; inappropriately changed or modified data, or system and application software,172
impacts information integrity and compromises the value of the information system. Because of the173
importance of the Agency's information to the decisions made by the Agency, its partners, and the174
public, it is EPA's responsibility to ensure that the information is, and remains, as accurate and credible175
as possible. 176

In addition to the Agency-wide systems and procedures described above, Program Offices and177
Regions implement many office-level and program-specific procedures to ensure the quality of178
individual activities which result in the distribution of information of the quality needed to meet its179
intended use. The guidelines recognize and build on those existing procedures and encourage EPA to180
provide increased transparency for the purpose of OMB guidelines and to better meet the EPA181
Mission. 182

4 EPA Guidelines Development 183

EPA has created a new web site to serve as the home for the EPA Information Quality Guidelines184
through the development and implementation process. Please visit that site at185
http://www.epa.gov/oei/qualityguidelines. EPA's guidelines are a living document and may be revised as186
we all learn more about how best to address, ensure and maximize information quality. 187

4.1 On-line Public Comment Session held March 19-22, 2002 188

EPA requested public comments during a March online comment session available via the EPA web189
site. The following seven topic areas were presented for public input:190

• Basic standard of quality191
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• "Influential" information192
• Reproducibility193
• Pre-dissemination review194
• Administrative Mechanisms for timely correction195
• Applicability of Guidelines to Third Party Information196
• Other comments and/or suggestions regarding the EPA Information Quality Guidelines197

198
EPA received approximately 100 comments. EPA considered these comments as it developed these199
draft guidelines. All comments submitted via the Online Comment Session are available for the public.200
EPA has established a public docket for these draft Information Quality Guidelines under Docket ID201
No. OEI-10014. The docket is the collection of materials available for public viewing at 401 M Street,202
Northeast Mall, Room B607, Washington, DC 20460, phone number: 202-260-0660. This docket203
consists of a copy of the guidelines, public comments received during the public comment period on204
these guidelines, and other information related to the guidelines. The docket is open from 12:00 PM to205
4:00 PM, Monday through Friday, excluding legal holidays.  An index of docket contents will be206
available at http://www.epa.gov/oei/qualityguidelines.207

In the following sections, EPA will discuss the factors that were considered and how EPA developed208
key aspects of these draft guidelines. 209
 210
4.2 Influential Information and Reproducibility211

OMB Guidelines call for agencies to define "influential" -- in relation to scientific, financial, or statistical212
information for which its dissemination will have or does have a clear and substantial impact on213
important public policies or important private sector decisions -- in ways appropriate for the agency in214
the context of its mission and duties, and given the nature and multiplicity of issues for which it is215
responsible. Influential information will be subject to a high degree of transparency about data and216
methods to facilitate the reproducibility of such information by qualified third parties, to an acceptable217
degree of imprecision. Within the class of information defined as influential, agencies are to distinguish218
between (1) analytic results, and (2) original and supporting data.219

A high degree of transparency with respect to analytic results includes the following factors:220

• source of the data used,221
• various assumptions employed,222
• analytic methods applied, and223
• statistical procedures employed.224

If sufficient transparency is achieved on each of these factors, then an analytic result should meet the225
"capable of being substantially reproduced" standard. The appropriate degree of rigor with which each226
of these factors is presented and discussed can be scaled as appropriate, but it is important that all be227
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presented. In addition, if access to data and methods will not occur due to other compelling interests228
such as privacy, trade secrets, intellectual property, and other confidentiality protections, the agency229
should apply especially rigorous robustness checks to analytic results and document what checks were230
taken.231

Original and supporting data are not necessarily subject to the high and specific degree of transparency232
required of analytic results. Agencies may identify those particular types of original and supporting data233
that can practicably be subjected to a reproducibility requirement given ethical, feasibility, or234
confidentiality constraints. To help make that determination, agencies are to consult with relevant235
scientific and technical communities. If agencies apply the reproducibility test to specific types of original236
or supporting data, the associated guidelines should provide relevant definitions of reproducibility (e.g.,237
standards for replication of laboratory data).238

Several participants in the EPA online comment session expressed concern that the OMB239
reproducibility standard could expose confidential information and voiced concerns about privacy and240
security of information. Both OMB and EPA guidelines exclude confidential information and information241
that would compromise national security from the reproducibility standard. Rather, agencies are242
directed to develop and publish robustness checks to ensure a high degree of transparency in these243
special cases. Several additional comments emphasized the need for consultation with the scientific244
community on reproducibility. EPA intends to do so. EPA agrees with another comment provided that245
described the reproducibility concept as complicated and one that will be refined over time. The246
Agency does not intend to “categorically exclude” large amounts of influential information from a247
reproducibility guideline, as was expressed by a commenter during the online comment session. These248
comments were very useful to EPA. They helped to inform the Agency’s position on this issue at this249
time. 250

As a regulatory agency with a strong science program and function, EPA takes reproducibility of data251
and results very seriously and understands the importance of ensuring that data and methods are252
transparent and credible. EPA works to improve the quality of information it collects, stores, uses and253
disseminates through the development of new or revised orders, guidelines, and policies related in254
particular to quality assurance and peer-review procedures. In determining how to achieve a high255
degree of transparency about data and methods for influential scientific, financial, and statistical256
information disseminated by the Agency, consistent with the OMB Guidelines, EPA plans to draw257
heavily upon our existing quality assurance and peer review procedures.258
 259
In this draft, EPA has developed general language on this concept of reproducibility and intends to260
revise and add more detail throughout the guideline process after appropriate consultation with scientific261
and technical communities, as called for by OMB in its guidelines. The Agency has already begun to262
consult relevant scientific and technical experts within the Agency, and will soon begin to consult with263
those outside the Agency. These consultations will allow EPA to constructively and appropriately refine264
the application of existing policies and procedures, to the extent that they may not fully already provide265
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for the appropriate degree of transparency, so as to create guidelines that satisfy the reproducibility266
standard. 267

4.3 Risk Assessment268

EPA conducts many risk assessments every year. These assessments are conducted and presented to269
EPA policy makers to inform their risk management decisions. EPA currently has numerous policies270
that direct internal risk assessors on how to conduct a risk assessment and characterize risk. The EPA271
Risk Characterization Policy7 and associated guidelines are designed to ensure that critical272
information from each stage of a risk assessment is used in forming conclusions about risk and that this273
information is communicated from risk assessors to policy makers.274

OMB stated that, with respect to influential information regarding health or safety, or environmental risk275
assessments, agencies should either adopt or adapt the quality principles applied by Congress in the276
Safe Drinking Water Act (SDWA) Amendments of 19968. In reviewing EPA's experience with the277
SDWA principles, existing policies in place at EPA, and the applicability and appropriateness of the278
SDWA language with regards to the variety of risk assessments conducted by the Agency, EPA has279
decided to adapt the SDWA principles with minimal changes for use with all human health risk280
assessments that are disseminated as part of influential scientific EPA information. The Agency should281
ensure, to the extent practicable and in conformance with Agency guidelines, the use of (i) the best282
available, peer-reviewed science and supporting studies available at the time of the assessment, and (ii)283
data collected by accepted methods or best available methods.  In the original SDWA language,284
Congress included both provisions: subparagraph (i) called for the use of “best available, peer-285
reviewed science” and subparagraph (ii) called for “data collected by accepted methods or best286
available methods.”  EPA has interpreted these provisions as being independently applied.  The287
Agency’s intention is to apply both principles to the extent practicable.288

In preparing these draft Information Quality Guidelines, EPA primarily focused on human health risk289
assessments. EPA believes that it would be more appropriate to modify these SDWA principles to290
better target them for use with environmental or safety risk assessments conducted by EPA. During the291
online comment session on the Information Quality Guidelines that EPA held in March 2002, a292
commenter recommended that EPA adopt rather than to adapt the SDWA principles for risk293
assessment. However, the Agency intends to adapt the SDWA principles for human health assessments294
and work further to refine the applicability of these principles across program areas. The Agency is295
seeking public comment on an adaptation of the SDWA quality principles for use with environmental296
and safety risk assessments. 297
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4.4 Sources of Information298

During the development of these guidelines, EPA considered how to address information that is not299
generated by the Agency but is later disseminated by EPA in a publication or a regulatory or policy300
decision. For example, EPA receives and/or collects information from a variety of external sources301
including States and other governments, business and industry, and the research and academic302
community. Although this type of information may not be covered by the guidelines when it is first303
generated by outside parties (or external sources), it may be covered by the guidelines if EPA uses the304
State or third party information in a publication, policy, or regulatory decision at a later date. EPA305
recognizes that this issue is complex and requires more thought and collaboration with our key306
government partners and data/information providers to best ascertain how these guidelines may apply307
to external sources of information. EPA plans to consult with States and data/information providers308
during the 30-day public comment period in May 2002, and throughout the Guidelines development309
process to ensure the EPA Information Quality Guidelines are sufficiently flexible to encourage the310
appropriate use of information provided by external sources, yet also ensure and maximize the quality311
of information EPA disseminates.312

EPA is taking, and will continue to take, steps to address the quality of data and information provided313
by outside parties so that the data and information are suitable for the purposes EPA intends to use314
them. Waiting until after the information is disseminated by EPA to address the quality of the315
information, can be difficult and may limit EPA’s use of the information. It is, therefore, important for316
outside parties to know and consider the quality expectations associated with any information they317
gather or generate, especially for information which is subsequently submitted to EPA.318

EPA has varying levels of quality controls over information developed or collected by outside parties.319
This information generally falls into one of four categories:320

• Information collected through contracts with EPA. Examples of this information include studies321
and collection and analysis of data by parties that are under a contractual obligation with EPA.322
Since EPA is responsible for managing the work assigned to contractors, EPA retains varying323
degrees of control over the quality of this information. 324

• Information collected through grants and cooperative agreements with EPA. Examples of this325
information include scientific studies that are performed under research grants and data326
collected by State agencies or other grantees to assess regulatory compliance or environmental327
trends. Although EPA has less control over grantees than contractors, EPA can and does328
include conditions in grants and cooperative agreements requiring recipients to meet certain329
criteria.330

• Information submitted to EPA as part of a requirement under a statute, regulation, permit, order331
or other mandate. Examples of this information include required test data for pesticides or332
chemicals, Toxics Release Inventory (TRI) submissions and compliance information submitted333
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to EPA by States and the regulated community. EPA ensures quality control of such334
information through regulatory requirements, such as requiring samples to be analyzed by335
specific analytical procedures and by certified laboratories. However, each EPA program has336
specific statutory authorities which may affect its ability to impose certain quality practices.337

• The final category of information that is not included in any of the above three categories338
includes information that is either voluntarily submitted to EPA in hopes of influencing a decision339
or that EPA obtains for use in developing a policy or regulatory decision. Examples of this340
information include scientific studies published in journal articles and test data obtained from341
other federal agencies, industry, and others. EPA may not have any financial ties or regulatory342
requirements to ensure the quality of this type of information.343

In general, EPA has considerable influence over the quality of information generated in the first three344
categories. EPA's Quality System and Peer Review Policy set out EPA's policies regarding the quality345
criteria information should meet when it is generated. Many other program-specific policies also apply.346
Existing language in contracts, grants, and regulations also gives EPA authority to require that this347
information meet quality criteria when it is generated. EPA's Quality System and Peer Review Policy348
also cover the fourth category at the time EPA uses the information from external sources. These349
policies do not, however, apply to this information when it is generated. EPA relies heavily on this type350
of information and when EPA obtains information that is not of sufficient quality or transparency, it may351
not be able to use the information in its decision making. As an example, EPA may receive many352
studies concerning a particular issue. In evaluating the studies, EPA may not be able to rely on some of353
the studies submitted because EPA cannot determine that the quality and transparency of the data are354
sufficient for their intended use. In making this evaluation of voluntary submissions to EPA or355
information that EPA has gathered for a decision, the Agency recognizes the need to take into356
consideration ethical, feasibility, and confidentiality constraints on the availability of the data underlying357
this information, and that obtaining and publicizing the data underlying all studies on which EPA relies358
would be impractical and unnecessary. For example, such data are often the property of scientific359
investigators and are often not readily available because of proprietary interests or confidentiality360
arrangements. 361

To address this issue, EPA intends to work with States and other governments, the scientific and362
technical community and other interested data providers to develop and publish factors that EPA would363
use in the future to assess the quality of voluntary submissions or information that the Agency gathers for364
its own use. Publishing the assessment factors early-on will enable external providers of information to365
be aware of EPA quality expectations as they develop and/or collect information that may later be used366
by EPA. Furthermore, to the extent practicable, EPA would publish the results of the suitability367
assessment to further increase the transparency of EPA assessments of information submitted by368
outside parties.369

4.5 Complaint Resolution370
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EPA looked to incorporate existing policies and procedures into the complaint resolution371
decision-making and reporting process called for by the OMB guidelines. Based on the existing372
infrastructure and tracking system already in place with the Integrated Error Correction Process373
managed by the OEI, EPA has developed an internal process to ensure timely response to complaints,374
appropriate resolution and annual reporting to OMB beginning in 2004. EPA focused a lot of attention375
on determining the best and most objective means of Agency decision-making on initial complaints and376
appeals. 377

378
EPA asked the public for their input on this issue during the March Online Comment Session.379
Comments received emphasized the need for EPA to provide an objective appeals process to enable380
external groups to feel confident that their concerns are being heard and addressed in an objective381
manner. 382

5 Schedule and Next Steps  383

Based on the schedule presented in the OMB guidelines, EPA has adopted a guideline development384
schedule that includes opportunities for public involvement. 385

Key events386 Dates

Public comment period on Draft EPA Information Quality Guidelines387 May 1 - 31, 2002

Public Meeting held in Washington, DC388 May 15, 2002

Consultation with Scientific Community and other Stakeholders389 June 2002

Final EPA Information Quality Guidelines390 October 1, 2002

Initiate Complaint Resolution Process391 October 1, 2002

For more information on public involvement opportunities, please consult that EPA Information Quality392
Guidelines web site at http://www.epa.gov/oei/qualityguidelines.393
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DRAFT GUIDELINES394

Overview, Scope, and Applicability395

1.1 What is the purpose of these guidelines?396

These guidelines describe EPA’s policy and procedures for reviewing and substantiating the quality of397
information before EPA disseminates it. They describe EPA’s administrative mechanisms allowing398
affected persons to seek and obtain, where appropriate, correction of information disseminated by EPA399
that they believe does not comply with these guidelines. 400

This document provides guidance to EPA staff and informs the public of EPA’s policies and401
procedures. These guidelines are not a regulation. They are not legally enforceable and do not create402
any legal rights or impose any legally binding requirements or obligations on EPA or the public. Nothing403
in these guidelines affects any otherwise available judicial review of EPA action. The guidelines may not404
apply to a particular situation based on the circumstances, and EPA retains discretion to adopt405
approaches on a case-by-case basis that differ from the guidelines, where appropriate. Any decisions406
regarding a particular case, matter or action will be made based on applicable statutes, regulations and407
requirements.  Interested parties are free to raise questions and objections regarding the substance of408
the guidelines and the appropriateness of using them in a particular situation. EPA will consider whether409
or not the guidelines are appropriate in that situation. The guidelines are a living document and may be410
revised periodically to reflect changes in EPA’s approach or as we all learn more about how best to411
address, ensure and maximize information quality. EPA welcomes comments on the guidelines at any412
time and will consider those comments in any future revision of the guidelines.413

1.2  When do these guidelines apply? 414

Materials that constitute “information” that EPA “disseminates” to the public would be covered by these415
guidelines and would be subject to complaints by affected persons who seek to obtain correction of416
information maintained and disseminated by EPA that they believe does not comply with EPA417
guidelines or OMB guidelines. Factors such as imminent threats to public health or homeland security,418
statutory or court-ordered deadlines, or other time constraints, may limit or preclude applicability of419
these guidelines. 420

These guidelines apply to “information” EPA disseminates to the public. “Information” for purposes of421
these guidelines generally includes any communication or representation of knowledge such as facts or422
data, in any medium or form. Preliminary information EPA disseminates to the public is also considered423
“information” for purposes of the guidelines. Information generally includes material that EPA424
disseminates from a web page.  However not all web page content is considered "information" under425
these guidelines (e.g. certain information from outside sources). 426
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EPA disseminates information to the public for purposes of these guidelines when EPA initiates or427
sponsors the distribution of information to the public. 428

• EPA initiates a distribution of information if EPA prepares the information and429
distributes it to support or represent EPA’s viewpoint, to formulate or support a430
regulation, guidance, or other Agency decision or position.431

• EPA initiates a distribution of information if EPA distributes information prepared or432
submitted by an outside party in a manner that reasonably suggests that EPA endorses433
or agrees with it, if EPA indicates in its distribution that the information supports or434
represents EPA’s viewpoint, or if EPA in its distribution proposes to use or uses the435
information to formulate or support a regulation, guidance, policy, or other Agency436
decision or position.437

• Agency-sponsored distributions may include instances where EPA reviews and438
comments on information distributed by an outside party, or adopts or endorses it.439

• In general, distributions by outside parties are not considered to be “sponsored” by440
EPA unless the Agency is using the outside party to disseminate information on the441
Agency’s behalf. 442

EPA may clarify whether distributions are initiated or sponsored by EPA by using disclaimers to explain443
the status of the information. 444

1.3 What is not covered by these guidelines? 445

If an item is not considered “information,” these guidelines do not apply. Items that are not considered446
information include but are not limited to:447

• Internet hyperlinks and other references to information disseminated by others448

• Opinions, where EPA’s presentation makes it clear that what is being offered is449
someone’s opinion rather than fact or EPA’s views450

• EPA may identify other materials that are not “information” for purposes of these451
guidelines452

"Dissemination” for purposes of these guidelines does not include distributions of information that EPA453
does not initiate or sponsor. EPA may clarify whether distributions of information are initiated or454
sponsored by EPA by using disclaimers or notices to explain the status of the information. Under the455
following circumstances, information would not generally be considered disseminated by EPA to the456
public, and would not be covered by these guidelines. 457

• Distribution limited to government employees (EPA and non-EPA) or EPA contractors458
or grantees: Information distributed only to government employees would not generally459
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be covered by these guidelines because it is not directed to the public. This includes460
both intra- and inter-agency distribution of information. For example, if EPA wanted to461
get feedback from a number of other agencies regarding an action it is considering462
undertaking, the communications between the agencies would not be covered by the463
guidelines. 464

• Intra- or inter-agency use or sharing of government information: These guidelines do not465
apply to intra- or inter-agency use or sharing of government information. Intra-agency466
use of information includes use of information pertaining to basic agency operations,467
such as management, personnel and organizational information, even if the information468
becomes public at some point. 469

• EPA responses to requests for agency records: EPA’s guidelines do not apply to470
EPA’s release or other distribution of records, regardless of form or format, as a result471
of requests for agency records under the Freedom of Information Act (FOIA), the472
Privacy Act, the Federal Advisory Committee Act (FACA), or other similar laws.473

• Distribution of information in correspondence with individuals or persons: These474
guidelines do not apply to any correspondence with individuals or persons, regardless475
of format. “Persons” for purposes of this provision includes any individual or person,476
including a partnership, association, corporation, business trust, legal representative,477
organized group of individuals, State, territorial, tribal, or local government or branch478
thereof, a political subdivision of a State, territory, tribal, or local government or a479
branch of a political subdivision, or any federal governmental branch including members480
of Congress and their staff.481

• Distribution of information in press releases and similar announcements: These482
guidelines do not apply to press releases, fact sheets, press conferences or similar483
communications in any medium that announce, support the announcement or give public484
notice of information EPA has disseminated elsewhere.485

• Distribution of background and outdated or superseded information: These guidelines486
do not apply to background information such as published articles, distributed by487
libraries or by other distribution methods that do not imply that EPA has adopted or488
endorsed the materials. The guidelines do not apply to outdated or superseded EPA489
information that is provided as background information but no longer reflects EPA490
policy or influences EPA decisions, where EPA indicates (in a disclaimer or otherwise)491
that the materials are provided as background materials and do not represent EPA’s492
current view.493

• Distribution of information by federal employees and recipients of grants, cooperative494
agreements, and contracts: These guidelines do not apply to information distributed by495
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recipients of contracts, grants, or cooperative agreements, unless the information is496
disseminated on EPA’s behalf, as when EPA specifically directs or approves the497
dissemination. These guidelines do not apply to distribution of any type of research by498
federal employees and recipients of EPA grants, cooperative agreements, or contracts,499
where the researcher (not EPA) decides whether and how to communicate and publish500
the research, does so in the same manner as his or her academic colleagues, and501
distributes the research in a manner that indicates that the research does not represent502
EPA’s official position (for example, by including an appropriate disclaimer).503
Distribution of research in this manner is not subject to these guidelines even if EPA504
retains ownership or other intellectual property rights because the Federal government505
paid for the research. 506

• Distribution of information in public filings: Public filings include information submitted to507
EPA by any individual or person (as defined above). The guidelines do not apply where508
EPA distributes this information simply to provide the public with quicker and easier509
access to materials submitted to EPA that are publicly available. This will generally be510
the case if EPA has not authored the filings, and is not distributing the information in a511
manner that suggests that EPA endorses or adopts the information, and EPA does not512
indicate in its distribution that it is using or proposing to use the information to formulate513
or support a regulation, guidance, or other Agency decision or position.514

Examples of public filings submitted to EPA include:515

a Submissions of information under mandates or requirements, such as filings516
required by statutes, regulations, orders, permits, or licenses. This includes517
submissions of information by applicants for a permit, license, approval,518
authorization, grant, or other benefit or permission.519

b Information submitted voluntarily to EPA. Examples include information in520
submissions relating to an EPA program, process or activity, such as public521
comments submitted in a rulemaking; information submitted by a participant in a522
voluntary program; and other information voluntarily provided to EPA by third523
parties, such as data, studies, analyses, and other types of comments or input.524

Information in public filings submitted by EPA to other agencies or governmental525
agencies, such as public comments EPA submits in a state rulemaking, also would not526
be covered by these guidelines.527

• Distribution related to subpoenas or adjudicative processes: Distributions of information528
related to subpoenas or adjudicative process are not covered by these guidelines. An529
adjudication is a matter involving specific parties that determines the rights and liabilities530
of the parties to the action. Adjudications have well-established procedural safeguards531
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and rights to address the quality of adjudicatory decisions and provide persons with an532
opportunity to contest decisions. This includes:533

a Distribution of information in documents filed in a judicial case in any court.534
b For enforcement purposes, distribution of information in documents developed535

during the conduct of any criminal or civil action or administrative enforcement536
action, investigation, or audit involving an agency against specific parties.537

c Distribution of information in documents related to any formal or informal538
administrative action determining the rights and liabilities of specific parties,539
including documents that provide the findings, determinations or basis for such540
actions. Examples include the processing or adjudication of applications for a541
permit, license, registration, waiver, exemption, or claim; actions to determine542
the liability of parties under applicable statutes and regulations; and543
determination and implementation of remedies to address such liability.544

• EPA may identify other instances where information is not “disseminated” by EPA545
because EPA does not initiate or sponsor the distribution of information. 546

1.4 What happens if information is initially not covered by these guidelines, but EPA547
subsequently disseminates it to the public? 548

If a particular distribution of information is not covered by these guidelines, the guidelines may still apply549
to a subsequent distribution of the information in which EPA adopts, endorses or uses the information to550
formulate or support a regulation, guidance, or other Agency decision or position. For example, if EPA551
simply makes a public filing (such as facility data required by regulation) available to the public, these552
guidelines would not apply to that distribution of information. However, if EPA later includes the data in553
a background document in support of a rulemaking, these guidelines would apply to that later554
dissemination of the information in that document.555

1.5 How does EPA ensure the objectivity, utility, and integrity of information that is not556
covered by these guidelines?557

These guidelines apply only to information EPA disseminates to the public, outlined in Section 1.2,558
above. Other information distributed by EPA that is not covered by these guidelines would still be559
subject to applicable EPA policies, quality review processes, and correction procedures. These include560
quality management plans for data systems, peer review, and other procedures that are specific to561
individual programs and, therefore, not described in these guidelines. It is EPA’s policy that, to the562
extent possible, all of the information it distributes meets a basic standard of information quality, and563
that its utility, objectivity, and integrity be scaled and appropriate to the nature and timeliness of the564
planned and anticipated uses. The need to ensure the quality of EPA information is not necessarily565
dependent upon any plans to disseminate the information. EPA continues to plan to produce, collect,566
and use information that is of the appropriate quality, irrespective of these guidelines or the prospects567
for dissemination of the information.568



9EPA Quality Manual for Environmental Programs 5360 A1. May 2000.

http://www.epa.gov/quality/qs-docs/5360.pdf 

10Science Policy Council Handbook Peer Review, U.S. EPA. EPA 100-B-00-001. December 2000.

http://www.epa.gov/osp/spc/prhandbk.pdf 

11EPA's Print and Web Communications Product Review Guide. http://www.epa.gov/dced/pdf/review.pdf 

12Web Guide. U.S. EPA. http://www.epa.gov/webguide/resources/webserv.html 

13Integrated Error Correction Process. http://www.epa.gov/cdx/iecp.html 
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Defining Information Quality569

2.1 What is “quality” according to the guidelines? 570

Consistent with the OMB guidelines, EPA is issuing these guidelines to ensure and maximize the quality,571
including objectivity, utility and integrity, of disseminated information. Objectivity, integrity, and utility572
are defined here, consistent with the OMB guidelines. “Utility” refers to the usefulness of the information573
to the intended users. “Objectivity” focuses on whether the disseminated information is being presented574
in an accurate, clear, complete, and unbiased manner, and as a matter of substance, is accurate,575
reliable, and unbiased. “Integrity” refers to security, such as the protection of information from576
unauthorized access or revision, to ensure that the information is not compromised through corruption577
or falsification.578

Ensuring and Maximizing Information Quality579

3.1 How does EPA ensure and maximize the quality of disseminated information?580

EPA ensures and maximizes the quality of information by using policies and procedures well established581
within the Agency as appropriate to the information product. There are many tools that the Agency uses582
such as the Quality System9, review by senior management, peer review process10, communications583
product review process11, the web guide12, and the error correction process13. The Agency uses a584
graded approach and uses these tools based on the intended use of the information and the resources585
available. As part of this graded approach, EPA recognizes that some of the information it disseminates586
includes influential scientific, financial, or statistical information, and that this category should meet a587
higher standard of quality.588

3.2 How does EPA define influential information for these guidelines?589

“Influential,” when used in the phrase “influential scientific, financial, or statistical information,” means590
that the Agency can reasonably determine that dissemination of the information will have or does have a591
clear and substantial impact on important public policies or important private sector decisions. For the592
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purposes of the EPA's Information Quality Guidelines, EPA will generally consider the following classes593
of information to be influential, and, to the extent that they contain scientific, financial, or statistical594
information, that information should adhere to a higher standard of quality: 595

• Information disseminated in support of top Agency actions (i.e., rules, substantive596
notices, policy documents, studies, guidance) that demand the ongoing involvement of597
the Administrator's office and extensive cross-Agency involvement; issues have the598
potential to result in major cross-Agency or cross-media policies, are highly599
controversial, or provide a significant opportunity to advance the Administrator's600
priorities. May also include precedent setting or controversial science or economic601
issues.602

• Information disseminated in support of OMB Economically Significant actions: As603
defined in Executive Order 12866, entitled Regulatory Planning and Review (58 FR604
51735, October 4, 1993), Agency actions that are likely to have an annual effect on the605
economy of $100 million or more or adversely affect in a material way the economy, a606
sector of the economy, productivity, competition, jobs, the environment, public health607
or safety, or State, local, or tribal governments or communities.608

• Work Products Undergoing Peer Review: As called for under the Agency’s Peer609
Review Policy, major scientific and technical work products and economic analysis610
used in decision making. Scientific and technical work products that are used to support611
a regulatory program or policy position and that meet one or more of the following612
criteria are candidates for peer review: establishes a significant precedent, model, or613
methodology; addresses a significant controversial issue; focuses on a significant614
emerging issue, has significant cross-Agency implications; involves a significant resource615
investment; uses an innovative approach; or has a statutory or other legal mandate for616
peer review. Also includes major economic analyses such as internal Agency guidance617
for conducting economic and financial methodologies that will serve as a principal618
method or protocol used to conduct economic analyses within a program; unique or619
novel applications of existing economic or financial methodologies; broad-scale620
economic assessments of regulatory programs such as those required by Congressional621
mandates; and, new stated preference or revealed preference surveys developed to622
assist in the economic analysis of a regulation or program.623

• Case-by-case: The Agency may make determinations of what constitutes "influential624
information" beyond those classes of information already identified on a case-by-case625
basis for other types of disseminated information that will have or do have a clear and626
substantial impact (i.e. change or effect) on important public policies or important627
private sector decisions.628

629
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3.3 How does EPA ensure and maximize the quality of “influential” information?630

EPA recognizes that influential scientific, financial, or statistical information should be subject to a high631
degree of transparency about data and methods to facilitate the reproducibility of such information by632
qualified third parties, to an acceptable degree of imprecision. It is important that analytic results have a633
high degree of transparency regarding (1) the source of the data used, (2) the various assumptions634
employed, (3) the analytic methods applied, and (4) the statistical procedures employed. It is also635
important that the degree of rigor with which each of these factors is presented and discussed be scaled636
as appropriate, and that all factors be presented and discussed. In addition, if access to data and637
methods cannot occur due to compelling interests such as privacy, trade secrets, intellectual property,638
and other confidentiality protections, EPA should to the extent practicable, apply robustness checks to639
analytic results and document what checks were taken. Original and supporting data may not be640
subject to the high and specific degree of transparency required of analytic results; however, EPA641
should apply relevant Agency policies and procedures to achieve reproducibility to the extent642
practicable, given ethical, feasibility, and confidentiality constraints.643

EPA has several Agency-wide and Program- and Region-specific policies and processes which the644
Agency applies to ensure and maximize the quality of influential information. Agency-wide processes of645
particular importance to ensure the quality, objectivity, and transparency of influential information are646
the Agency's Quality System, Action Development Process, Peer Review Policy, and related647
procedures. Many influential information products may be subject to more than one of these processes.648

3.4 How does EPA ensure and maximize the quality of “influential” scientific risk649
assessment information? 650

In its dissemination of human health risk assessments that have been categorized as influential, EPA651
should ensure that the risk assessment adheres to the quality principles listed below. In applying these652
principles to human health risk assessments, the nature of the risk assessment will depend upon the653
information available, the regulatory application of the risk information, and the resources (including654
time) available. The level of effort and complexity of detail of a risk assessment should balance the655
information needs for decision making and the effort needed to develop such information. 656

With respect to influential scientific information regarding human health risk assessments, EPA should657
ensure, to the extent practicable and in conformance with Agency guidelines, the objectivity of this658
information disseminated by the Agency by adapting the quality principles found in the SDWA659
Amendments of 1996:660

(A) The substance of the information is accurate, reliable and unbiased. This involves the use of, 661
(i) the best available, peer-reviewed science as appropriate, and supporting studies662

conducted in accordance with sound and objective scientific practices; and663
(ii) data collected by accepted methods or best available methods (if the reliability of the664

method and the nature of the decision justifies the use of the data).665



21

(B) The presentation of information on human health effects, is comprehensive, informative, and666
understandable. In a document made available to the public, EPA should specify –667
(i) each population addressed by any estimate of applicable human health effects;668
(ii) the expected human health risk or central estimate of human health risk for the specific669

populations affected;670
(iii) each appropriate upper-bound or lower-bound estimate of human health risk;671
(iv) each significant uncertainty identified in the process of the assessment of human health672

effects and studies that would assist in resolving the uncertainty; and673
(v) peer-reviewed studies known to the Administrator that support, are directly relevant to,674

or fail to support any estimate of human health effects and the methodology used to675
reconcile inconsistencies in the scientific data.676

In applying these principles, "best available" refers to the availability at the time an assessment was677
made, and that in some situations, the Agency may need to weigh the resources needed and the678
potential delay associated with gathering additional information in comparison to the value of the new679
information in terms of its potential to improve the substance of the assessment. In an effort to expand680
these guidelines to apply to environmental and safety-related risk assessments, the Agency intends to681
seek input from appropriate stakeholders and the scientific community.682

3.5 Does EPA ensure and maximize the quality of information from external sources?683

EPA recognizes that the State and other governments and third party information issue is complex and684
requires more thought and collaboration with States, the scientific and technical community and other685
external data providers.  Consultation is needed to best ascertain and address how these guidelines may686
apply to external sources, and to ensure the guidelines are sufficiently flexible to encourage the687
appropriate use of external information while also ensuring and maximizing the quality of information688
EPA disseminates.  Therefore, EPA is taking and will continue to take steps to ensure that the quality689
and transparency of data and information provided by external sources is sufficient for the intended use. 690

For information that is either voluntarily submitted to EPA in hopes of influencing a decision or that EPA691
obtains for use in developing a policy or regulatory decision, EPA plans to work with States and other692
governments, the scientific and technical community and other interested data providers to develop and693
publish factors that EPA would use to assess the quality of this type of information provided by external694
sources and used by EPA for specific purposes.695

Pre-dissemination Review696

4.1 What are the administrative mechanisms for pre-dissemination reviews?697

Each EPA office and region will incorporate the information quality principles outlined in these698
guidelines into their existing pre-dissemination review procedures as appropriate. Offices and regions699
may develop unique and new procedures, as needed, to provide additional assurance that the700
information disseminated by or on behalf of their organizations is consistent with these guidelines. 701
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Correction of Information702

5.1 What are EPA's Administrative Mechanisms for Affected Persons to Seek and Obtain703
Appropriate Correction of Information?  704

OEI manages the administrative mechanisms which enable affected persons to seek and obtain, where705
appropriate, correction of information maintained or disseminated by the Agency that does not comply706
with EPA or OMB Information Quality Guidelines. Working with the program offices, regions, labs and707
field offices, OEI will receive complaints (or copies) and distribute them to the appropriate EPA708
information owners. "Information owners" are the responsible persons designated by management in the709
applicable EPA program, or those who have responsibility for the quality, objectivity, utility and710
integrity of the information product or data disseminated by EPA. 711
 712
5.2 Who may request a correction of information from the Agency?713

Any individual or person may request a correction of information from EPA, if that individual or person714
is an "affected person". For the purposes of these guidelines, "affected persons" are persons who may715
benefit or be harmed by the disseminated information. 716

5.3 What Should be Included in a Request for Correction of Information?717

Persons requesting a correction of information should include the following information in their requests:718

• An indication that the person is seeking correction of information disseminated by EPA719
that the person believes does not comply with EPA or OMB Information Quality720
Guidelines.721

• Name and contact information. Organizations submitting a complaint should identify an722
individual, to serve as a contact.723

• A description of the information the person believes does not comply with EPA or724
OMB guidelines, including specific citations, if applicable.725

• An explanation of how the information does not comply with EPA or OMB guidelines726
and, if possible, a recommendation of corrective action.727

5.4 Will EPA consider all requests for correction of information?728

EPA seeks public and stakeholder input on a wide variety of issues, including the identification and729
resolution of discrepancies in EPA data and information. EPA will review every request for correction730
under these guidelines and consider it for correction unless:731

• The request itself is deemed "frivolous,” including those made in bad faith or without732
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justification, deemed inconsequential or trivial, and for which a response would be733
duplicative of existing processes, unnecessary, or unduly burdensome on the Agency.734
More information on this subject may be found in the Federal Register (66 Fed. Reg. at735
49721). 736

• It pertains to EPA actions, where a mechanism by which to submit comments to the737
Agency is already provided. For example, EPA rulemakings include a comprehensive738
public comment process and impose a legal obligation on EPA to respond to comments739
on all aspects of the action. These procedural safeguards assure a thorough response to740
comments on quality of information. EPA believes that the thorough consideration741
required by this process meets the needs of the request for correction of information742
process. A separate process for information that is already subject to such a public743
comment process would be duplicative, burdensome, and disruptive to the orderly744
conduct of the action. 745

If EPA cannot respond to a complaint in the response to comments for the action (for746
example, because the complaint is submitted too late to be considered along with other747
comments or because the complaint is not germane to the action), EPA will consider748
whether a separate response to the complaint is appropriate. EPA may consider749
frivolous any complaint which could have been submitted as a timely comment in the750
rulemaking or other action but was submitted after the comment period. 751

• The party that submitted the complaint for EPA consideration is not an "affected752
person." For the purposes of these guidelines, "affected persons" are persons who may753
benefit or be harmed by the disseminated information. This includes persons who are754
seeking to address information about themselves as well as persons who use755
information.756

5.5 How will EPA respond to a request for correction of information? 757

If a request for correction of information is deemed appropriate for consideration, EPA will make a758
decision on the request on the basis of the information in question. If a request is approved, EPA will759
take corrective action. Whether a request is approved or not, EPA will send an explanation to the760
requester. EPA may elect not to correct some completed information products on a case-by-case basis761
due to Agency priorities, time constraints, or resources.  OEI will submit reports to OMB on an annual762
basis beginning January 1, 2004 regarding the number, nature and resolution of complaints received by763
EPA.764
 765
5.6 Will EPA reconsider its decision on a request for the correction of information?766

If requesters of corrective actions are dissatisfied with an EPA decision regarding their request, they767
may appeal the decision. These appeals for reconsideration should contain the following information:768
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• An indication that the person is seeking an appeal of an EPA decision on a previously769
submitted request for a correction of information, including the date of the original770
submission and date of EPA decision.771

• Name and contact information. Organizations submitting an appeal should identify an772
individual, as a contact.773

• An explanation of why the appealing entity disagrees with the EPA decision, and, if774
possible, a recommendation of corrective action.775

• A copy of the original request for the correction of information.776

5.7 How does EPA process requests for reconsideration of EPA decisions?777

The requests for reconsideration of EPA decisions will be logged and tracked by OEI. These appeals778
will be sent to the appropriate EPA program office or region, that has responsibility for the information779
in question. Within the responsible EPA office or region, the Assistant Administrator or Regional780
Administrator will work with OEI to form an executive panel to review the appeal. This panel will be781
chaired by the EPA Chief Information Officer.  The responsible EPA Assistant Administrator or782
Regional Administrator, informed by the executive panel's recommendation, will make the final decision783
on the appeal.784
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REQUEST FOR PUBLIC COMMENTS

EPA requests public comment and input on the following questions.  EPA appreciates your input on
these and other aspects of the draft EPA guidelines that are not listed below.  Please visit
http://www.epa.gov/oei/qualityguideline to learn more about how to submit your comments to EPA.  At
that web page you may also submit your comments online and view other comments that will be
submitted to EPA during the 30-day public comment period throughout May 2002.  There is also an
opportunity for you to share your comments with EPA orally at the EPA public meeting in May.  Please
visit that web page to register by May 3, 2002.  EPA thanks you for providing your input on these draft
guidelines. 

Influential Information

“Influential,” when used in the phrase “influential scientific, financial, or statistical information,” means
that the Agency can reasonably determine that dissemination of the information will have or does have a
clear and substantial impact on important public policies or important private sector decisions.
Consistent with OMB’s guidance, EPA has chosen to identify influential information in terms of specific
classes of information that are developed and reviewed through Agency-wide processes.
 
• Is this an appropriate approach? 
• Is the scope of information too broad? 
• Are there other classes of information that should be included? 

EPA intends to develop experience implementing its definition of influential information over the first
year, and then potentially broaden it to incorporate other classes of information disseminated by EPA. 

• Is this an appropriate approach and consistent with the goal to continually improve Agency
information?

Reproducibility

Influential scientific, financial, or statistical information generally has a higher degree of quality, in
particular, transparency that facilitates the reproducibility of the information by qualified third parties. 

• What comments do you have on the Agency’s approach to facilitating the reproducibility of
influential information? 

• Is it appropriate for the influential scientific, financial, and statistical information EPA
disseminates? 

• What types of original and supporting data do you believe should or should not be subject to a
reproducibility requirement given ethical, feasibility, or confidentiality constraints? 

• What suggestions do you have for performing and reporting robustness checks of influential
analytic results in cases where public access to data and methods will not occur due to other
compelling interests such as privacy, trade secrets, intellectual property, and other
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confidentiality protections? 
• In particular, how might such robustness checks be applied to third party data that are used in

analyses included in influential scientific, financial, and statistical information disseminated by
EPA?

Influential risk assessment

EPA has adapted the SDWA quality principles for influential scientific risk assessments regarding
human health risks and would like to hear from you on this issue.
 
• What suggestions do you have with respect to the EPA adaptation of the SDWA principles for

influential scientific risk assessments regarding human health risks? 
• Do you think that an adaptation of the SDWA quality principles is appropriate for most

influential scientific risk assessments regarding human health risks disseminated by EPA? 

EPA has decided to adapt the SDWA quality principles in the future for environmental and safety risk
assessments. This will enable EPA to inform its decisions on how to best address this issue based on
public input.
 
• What suggestions do you have for how EPA should address environmental and safety risk

assessments? 
• How do you think EPA should adapt the SDWA principles to accommodate these different

risk assessments? 
• Or, if you do not believe that EPA should adapt these principles, how would you suggest EPA

address environmental and safety risk assessments in its quality guidelines? 

Sources of Information Disseminated by EPA

During the development of these guidelines, EPA considered how to address information that is not
generated by the Agency, but is later disseminated by EPA in a publication or through a regulatory or
policy decision. Although this information may not be covered by these guidelines when it is first
generated by outside sources, it may be covered by the guidelines if the Agency subsequently decided
to use the information in a publication or policy decision.

• EPA would like you to suggest specific assessment factors that the Agency should consider
using when assessing specific kinds of information submitted to EPA by outside sources, or
information EPA obtains from outside sources. 

• EPA also requests your input on how it should properly consult with the scientific and technical
community in establishing these assessment factors. 

Complaint Resolution

EPA has developed a complaint resolution process. That is, your initial complaint would be heard by
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what EPA calls the "information owner". That "information owner" is the EPA person designated by
management in the EPA program, or who has the responsibility for the quality, objectivity, utility and
integrity of the information disseminated by EPA. Next, should you appeal the initial decision, your
appeal would be heard by the Assistant Administrator (AA) or Regional Administrator (RA) for that
program or region. The AA and RA are the highest ranking official for those organizations. They are
political appointees. That appeal would be decided in collaboration with a standing panel. That panel
would consist of other AAs and RAs to ensure that your appeal is taken to a most senior level right
away. The EPA Chief Information Officer would chair that panel. There are many more details that
EPA has yet to decide and the Agency encourages your input as it develops this proposal.
 
• Specifically, what suggestions do you have regarding the receipt of the initial complaint through

the Office of Environmental Information? Do you think a central point of entry is useful or
problematic? 

• What are appropriate time periods for this process?
• Once an appeal is submitted it would be decided by a top EPA official in collaboration with an

executive panel. Do you think this is sufficiently objective and efficient to ensure a timely and
appropriate response to an appeal?

























































































 

 

ANDREW L. STRONG, P.E. 
CAMPBELL GEORGE & STRONG, LLP 

4265 SAN FELIPE, SUITE 700 
HOUSTON, TEXAS 77027 

713/662-9083 (P) 
713/662-9093 (F) 

ASTRONG@CGS-LAW.COM 
WWW.CGS-LAW.COM  

Andrew Strong represents corporate clients on matters involving federal and state 
environmental permitting, compliance and enforcement, natural resource protection 
and damages, and sites affected by spills or releases of hazardous substances 
and/or oil. He provides strategic legal counsel, agency negotiation expertise and 
litigation defense in cases involving human health and ecological risk management 
issues and natural resource damages.  He presently represents Chevron and Texaco 
in one of the largest natural resource damage cases in the country (State of New 
Mexico v. General Electric, et al., D. NM). 

Mr. Strong has represented clients on cases with complex legal/technical litigation 
issues, and has led settlement negotiations for several high-profile matters. He 
represents clients and trade associations on both the national and state levels to 
advocate reasonable changes to environmental and natural resource laws and 
regulations and serves in various capacities with industry/agency work groups to 
develop guidance and policies for the management of human health and ecological 
risks at federal and state sites. In addition, he has worked on numerous asset and 
real property acquisition/divestiture matters in the U.S. and Latin America.  

He is the 2002-2003 President of the Texas Young Lawyers Association (TYLA), a 
20,000 plus member organization, and a member of the State Bar of Texas Board 
of Directors and Executive Committee. In 2000, he received the TYLA President's 
Award of Merit, the Houston Bar Association (HBA) President's Award of 
Outstanding Service, and the Houston Young Lawyers Association President's Award 
of Achievement - the first time anyone has received all three awards in the same 
year.  He was recently recognized by the HBA for his work in directing legal services 
to victims of the 2001 Tropical Storm Allison.  Among many other volunteer 
activities, Mr. Strong is on the Board of Directors for the HBA's Environmental Law 
Section and has been on the Environmental Superconference Planning Committee 
for the past 4 years.  He also serves on the Executive Committee of the Board of 
Directors for Aspiring Youth of Houston, an after school program for at-risk middle 
school youth. 

Mr. Strong holds a Doctorate of Jurisprudence from South Texas College of 
Law, and a Bachelors of Science in Civil Engineering from Texas A&M 
University. He is licensed to practice law in Texas and Louisiana, and is a 
licensed Professional Engineer (P.E.). Mr. Strong has published several 
articles and speaks frequently on environmental and natural resource legal 
matters.  



 

 
 

 

 

 

 
Sweet Charity:  Eating Humble Pie! 

 

 

 

 

 

Andrew L. Strong 
Jennifer S. Cook 

Campbell George & Strong LLP 
4265 San Felipe, Suite 700 

Houston, Texas 77027 
www.cgs-law.com 

 

 

 

 

 

 

14th Annual Texas Environmental Superconference 

August 2, 2000 – 8:45 am to 9:15 am 

Austin, Texas



 

 
14th Annual Environmental Superconference  Page 1 
August 2, 2002 

Sweet Charity:  Eating Humble Pie! 

Andrew L. Strong and Jennifer S. Cook1 
Campbell George & Strong LLP 

www.cgs-law.com 
 
 

Whether you are a litigation, 
transactional, government, or corporate 
attorney, all roads meet at the same point 
when it comes to the ethical requirements 
and decisional case law involving client 
confidentiality and privileges.  Add to that 
a vaguely written statute or regulation that 
seems to require a disclosure of some sort 
and, presto, you are now on the “horns of a 
dilemma.”  The topics addressed in this 
paper are certainly not new, but are often 
the source of much confusion.  Anytime 
the ethical requirements and obligations of 
an attorney intersect with the tried and true 
attorney-client privilege and work product 
doctrine, you are confronted with issues 
that are not easily resolved.  And, in fact, 
most of the time you are not even aware 
that there is a problem until it is too late.  
In these cases, corrective action may be the 
only recourse.  Eating humble pie? Maybe 
that and more. 

We address below the four primary areas 
that practitioners must always be mindful 
of when representing their clients and 
preparing work product on behalf of those 
clients.  These are: 

¾ Attorney-Client Privilege 

¾ Attorney Work Product Doctrine 

¾ Client Confidentiality 

¾ Conflict of Interest 

These are addressed in no particular 
order since all of them carry equal weight 
when considering client representation.  

I. Attorney-Client Privilege: 
 The concept of an “attorney-client 

privilege” dates as far back as Roman 
times, its more modern interpretation 
taking shape in England under Elizabeth I.2 
In its earliest form, the privilege was 
rooted in the oath and honor of an attorney 
to keep a client’s secrets.3  During the 
early 1700’s however, a new basis for the 
privilege evolved, one “concerned with 
encouraging candor between the client and 
the attorney.”4 In modern practice, the 
attorney-client privilege is officially 
recognized in Rule 26 of the Federal Rules 
of Civil Procedure (“FRCP”). FRCP Rule 
26 states that “[p]arties may obtain 
discovery regarding any matter, not 
privileged, that is relevant to the claim or 
defense of any party….”5 There are 
separate rules governing disclosure as it 
applies to information obtained from 
testifying experts versus consulting 
experts. While certain information 
regarding a testifying expert is subject to 
discovery,6 the rules of civil procedure 
clearly state that “a party is not required to 
disclose the identity, mental impressions, 
and opinions of consulting experts.”7    

In the corporate context, Texas courts 
generally determine the scope of the 
attorney-client privilege by using the 
“subject matter” test. The “subject matter” 
test was adopted by the United States 
Supreme Court in Harper & Row 
Publishers, Inc. v. Decker.8 The “subject 
matter test” states that an employee’s 
communication is privileged if  “the 
employee makes the communication at the 
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direction of his superiors in the corporation 
and where the subject matter upon which 
the attorney's advice is sought by the 
corporation and dealt with in the 
communication is the performance by the 
employee of the duties of his 
employment.”9 Texas officially began 
using the “subject-matter” test when it 
adopted the 1998 version of Texas Rule of 
Evidence 503.10 The attorney-client 
privilege under Tex. R. Evid. 503 reads:  

(1) “General Rule of Privilege. A client 
has a privilege to refuse to 
disclose…confidential 
communications made for the 
purpose of facilitating the rendition 
of professional legal services to the 
client:  

(A) between the client or a 
representative of the client 
and the client’s lawyer or a 
representative of the 
lawyer; 

(B) between the lawyer and the 
lawyer’s representative; 

(C) by the client or a 
representative of the client, 
or the client’s lawyer or a 
representative of the 
lawyer, to a lawyer or a 
representative of a lawyer 
representing another party 
in a pending action and 
concerning a matter of 
common interest therein; 

(D) Between representatives of 
the client or between the 
client and a representative 
of the client; or 

(E) among lawyers and their 
representatives representing 
the same client.”11  

 
Further, Rule 503 defines a 

“representative” as:  

(a) “a person having authority to obtain 
professional legal services, or to act 
on advice thereby rendered, on 
behalf of the client, or 

(b) any other person who, for the 
purpose of effectuating legal 
representation for the client makes or 
receives a confidential 
communication while acting in the 
scope of employment for the 
client.”12        

 
A consultant arguably falls under Rules 

503’s definition of “representative” if they 
are retained on behalf of the client by the 
lawyer, and their communications and 
reports are generated “for the purpose of 
effectuating legal representation for the 
client.”13 It is important to remember, 
however, that for the attorney client 
privilege to apply to a communication 
certain prerequisites must be met. Namely, 
1) the communication must be 
confidential; 2) it must be made for the 
purpose of facilitating the rendition of 
professional services; (3) it must be made 
between or amongst the client, lawyer and 
their representatives; and (4) the privilege 
must not be waived.14 Consultant work 
product can be protected after certain 
precautions are taken. First, consultants 
can be covered by the attorney-client 
privilege if they are retained by an attorney 
to assist in providing legal advice.15 
Therefore, an attorney should take pains to 
carefully document that all 
“communications between the client and 
the consultant will take place to give 
information to the attorney, who will use 
that information to provide legal advice to 
the client.”16 
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To ensure that the communication will 
qualify as “legal advice” the client should 
officially request advice from the attorney, 
and authorize the attorney to retain 
whatever experts he or she feels are 
necessary to secure that advice.17 The 
attorney should then, in turn, ensure that 
the consultant only prepares documents in 
response to this request.18  It is important 
to note, however, that the underlying facts 
of the communication are not protected by 
the privilege. “Consequently, ‘a 
consultant’s report and an attorney’s 
analysis of the potential liability for an 
unpermitted discharge could be protected, 
while the fact of the unpermitted discharge 
could not.’”19 Once these precautions are 
taken it is important that the client does not 
inadvertently waive the privilege.20 This 
could occur a number of ways.  First, if a 
corporation provides the information to 
others in response to information requests, 
subpoenas or statutory self-reporting 
requirements, the client can waive the 
privilege.21 Be especially careful to 
remember that a waiver can occur even 
when the request is made for a purpose that 
will benefit the client.22  A client can also 
potentially waive the privilege if a 
consultant’s report is widely disseminated 
within the company or a corporation. Thus, 
it is important to ensure that the report is 
not reviewed by anyone outside of the 
attorney-client relationship.23 

II. Attorney Work Product Doctrine 
The attorney work product doctrine was 

introduced to American jurisprudence 
through the case Hickman v. Taylor.24 The 
privilege was formerly adopted into the 
Federal Rules of Civil Procedure in 1970.25 
Rule 26(b)(3) states:  

“a party may obtain discovery and 
tangible things otherwise 

discoverable…and prepared in 
anticipation of litigation or for 
trial…only upon a showing that the 
party seeking discovery has 
substantial need of the materials in 
the preparation of the party’s case 
and that the party is unable without 
undue hardship to obtain the 
substantial equivalent of the 
materials by other means.26  

 
The work product privilege is generally 

regarded as being broader in its application 
than the attorney-client privilege,27 and 
protects all materials prepared in 
anticipation of trial including “counsel’s 
research, analysis, legal theories, and 
mental impressions.”28  The rationale 
behind protecting attorney work product 
doctrine was aptly explained by the Texas 
Supreme Court in In Re Kenneth George. 
In this case the Court said because “[t]he 
attorney is the agent of the client, and the 
work product generated by the attorney in 
representing the client belongs to the 
client… Thus, a court should not deprive a 
client of his or her property without a 
compelling reason.”29 The most important 
factor in determining whether a 
communication is protected as work 
product is whether the communication was 
prepared “in anticipation of trial.” 
WRIGHT, MILLER & MARCUS’ FEDERAL 
PRACTICE & PROCEDURE describes the 
term “anticipation of litigation” as follows:   

“Prudent parties anticipate 
litigation, and begin preparation 
prior to the time suit is formally 
commenced. Thus the test should be 
whether, in light of the nature of the 
document and the factual situation in 
the particular case, the document can 
be fairly said to have been prepared 
or obtained because of the prospect 
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of litigation. But the converse of this 
is that even though litigation is 
already in prospect, there is no work-
product immunity for documents 
prepared in the regular course of 
business rather than for purposes of 
the litigation.”30  

“To clearly show that the consultant or 
expert is generating materials in 
anticipation of litigation, the best practice 
is for the attorney to select and retain the 
consultant or expert.”31 As well, the 
consultant should only prepare reports 
upon the attorney’s request.32 It is 
important to note, also, that routine 
environmental audits prepared in the 
normal course of business may not be 
covered under the work product doctrine.33 
Rather, for an environmental audit to be 
covered under the privilege “the 
corporation must be legitimately concerned 
that some environmental, health, or safety 
violation or condition is about to be 
discovered and that, as a consequence, the 
government or some private party will 
bring enforcement proceedings or suit in 
the near future.”34 

III. Client Confidentiality  
The attorney client privilege is not the 

only confidentiality protection afforded a 
client in modern jurisprudence. Rule 1.6 of 
the American Bar Association Model 
Rules of Professional Conduct also 
recognizes the need for confidentiality 
between the attorney and client.35 
Similarly, in Texas, rules on client 
confidentiality are included in Rule 1.05 of 
the Texas Disciplinary Rules of 
Professional Conduct.36 Client 
confidentiality is emphasized in modern 
legal practice because such confidentiality 
“facilitates the full development of facts 
essential to proper representation of the 

client but also encourages people to seek 
early legal assistance.”37 There are limits 
to this confidentiality requirement, 
however.  Specifically, the Model Rules 
state: 

“A lawyer may reveal information 
relating to the representation of a 
client to the extent the lawyer 
reasonably believes necessary: (1) to 
prevent reasonably certain death or 
substantial bodily harm…”38 

 
The Texas Disciplinary Rules echo this 

position. Texas Rule 1.05 (e) mandates the 
disclosure of confidential information 
“[w]hen a lawyer has confidential 
information clearly establishing that a 
client is likely to commit a criminal or 
fraudulent act that is likely to result in 
death or substantial bodily harm to a 
person … to the extent revelation 
reasonably appears necessary to prevent 
the client from committing the criminal or 
fraudulent act.”39    

A review of the textual rules suggests 
that an attorney will always know when 
disclosure is warranted.  In practice, 
however, such clarity is often elusive. An 
attorney has to effectively balance two 
competing interests. On one side, an 
attorney must remember that it is necessary 
to maintain confidentiality in the interest of 
promoting full disclosure on part of the 
client.  Such disclosure is necessary for a 
properly functioning legal system.40 On the 
other hand, however, “where the client is 
planning or engaging in criminal or 
fraudulent conduct or where the culpability 
of the lawyers conduct is involved, full 
protection of the client information is not 
justified.”41  
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Deciding when to disclose a client’s 
criminal act is difficult in the 
environmental context, as well, given the 
reporting requirements of many of the 
statutes and regulations and the fines and 
possible imprisonment terms that 
accompany criminal sanctions. For 
instance, under the Resource Conservation 
and Recovery Act (“RCRA”), individuals 
or companies must properly follow 
specific requirements as to their 
generation, transport, and storage or 
disposal of hazardous waste, including 
maintaining proper records of the 
hazardous waste generated, treated or 
stored by the individual or company.42  
Failure to follow the “cradle to grave” 
requirements of RCRA can result in 
criminal sanctions, including “a fine of up 
to $50,000 for each day of the violation, or 
imprisonment from two to five years or 
both.”43   In addition, should the client 
“knowingly endanger” others, that fine 
may increase to $250,000, and the 
accompanying imprisonment prison could 
increase to 15 years.44 The Comprehensive 
Environmental Response Compensation 
and Liability Act (“CERCLA”) as well 
“imposes an affirmative and ongoing duty 
on corporate or natural persons to report 
unauthorized releases of hazardous waste 
to appropriate government authorities.”45  
Should such a notification not be made, the 
sanctions could include a fine or a prison 
sentence.46   

Given the Texas Disciplinary Rules 
disclosure requirements and the sanctions 
that could possibly accompany such 
disclosure, what should an attorney do if 
he or she finds him or herself in the 
position where they learn that their client 
has committed a crime, or is in the process 
of committing a crime? Obviously the 
answer to this question turns on the facts of 

each individual case. First, it should be 
noted that if the client’s criminal conduct 
occurred in the past, attorneys are 
generally prohibited from revealing the 
conduct without the client’s consent.47 The 
lawyer is under a duty, however, to 
“persuade the client to take corrective 
actions.”48  According to the Texas 
Disciplinary Rules disclosure is required 
when the attorney is in the position to 
prevent a crime or fraud that will clearly 
result in death or substantial bodily harm.49 
There are circumstances however, where it 
is left to the attorney’s discretion as to 
whether the attorney will disclose a client’s 
confidential information. For example, an 
attorney may disclose confidential 
information “in order to avoid assisting a 
client’s criminal or fraudulent conduct” 
and coming in violation of Rule 1.02(c).50  
The attorney may also disclose a client’s 
confidential information if the lawyer was 
innocently involved in past criminal 
conduct on the part of the client.51  Third, 
an attorney may disclose confidential 
information when the “revelation 
reasonably appears necessary to rectify the 
consequences of a clients criminal or 
fraudulent act in the commission of which 
the lawyers services had been used.”52 
Finally, an attorney may “reveal both 
privileged and unprivileged information in 
order to prevent the clients commission of 
any criminal or fraudulent act.”53 In 
exercising their discretion, the comments 
suggest that attorneys should consider 
“such factors as the magnitude, proximity, 
and likelihood of the contemplated wrong, 
the nature of the lawyers relationship with 
the client and with those who might be 
injured by the client, the lawyers own 
involvement in the transaction, and factors 
that may extenuate the client’s conduct in 
question.”54 The comments also indicate 
that an attorney should disclose only 
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enough information the lawyer feels 
necessary to rectify or prevent the criminal 
conduct and “no greater.”55 It should be 
noted, however, that Rules 1.02(d) states 
that should an attorney decide that 
disclosure is not warranted, the attorney is 
still under a duty to “make reasonable 
efforts…to dissuade the client from 
committing the crime or fraud.”56  

How does such disclosure requirements 
play out in the environmental context? For 
instance, if the client reveals that they have 
not affirmatively reported a release, in 
violation of CERCLA, should the attorney 
disclose this fact? An argument can be 
made that the attorney should not.  This 
position is based mainly on the fact that 
CERCLA’s affirmative requirement rests 
on the client. “A client’s failure to disclose 
a release is a crime regardless of whether 
the crime is in the past or present.”57  An 
attorney’s disclosure requirement is 
arguably different, however, in that an 
attorney is expected to violate their client’s 
confidentiality only if the attorney is in a 
position to prevent a crime that will result 
in death or substantial bodily harm.58 Thus, 
if an attorney learns that his or her client 
has not reported a release, the attorney 
arguably should not disclose this fact 
unless the attorney has “clearly 
established” that the release is “likely” to 
result in death or substantial bodily harm.59 
If the attorney determines, however, that 
the release will not result in such grave 
consequences, then the attorney must 
dissuade his client from not reporting the 
release. Should such persuasion prove 
ineffective, it up to the attorney’s 
discretion as to whether he or she feels 
disclosure is warranted.60   

IV. Conflict of Interest 
The Texas Disciplinary Rules of 

Professional Conduct regarding conflict of 
interest are contained in Rules 1.06 – 1.09. 
Rule 1.06, the general rule regarding 
conflict of interest, states: 

(a) A lawyer shall not represent 
opposing parties to the same 
litigation.  

(b) In other situations and except to the 
extent permitted by paragraph (c), a 
lawyer shall not represent a person if 
the representation of that person:  

(1) involves a substantially related 
matter in which that persons 
interest are materially and 
directly adverse to the interests 
of another client of the lawyer 
of the lawyers firm; or 

(2) reasonably appears to be or 
become adversely limited by 
the lawyers or law firm’s 
responsibilities to another 
client or to a third person or by 
the lawyers or law firms own 
interest.61  

  
The rule prohibiting a lawyer to 

represent parties with materially adverse 
interests is based in the belief that “loyalty 
is an essential element in the lawyers 
relationship to a client.”62  This belief 
helps form the bedrock in American 
jurisprudence, and mandates that should a 
conflict of interest present itself prior to 
representation, then the lawyer must 
decline taking the case. “If such a conflict 
arises after representation has been 
undertaken … the lawyer must take 
effective action to eliminate the conflict, 
including withdrawal if necessary to 
rectify the situation.”63 The exception to 
the rule rests in two prerequisites: an 
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attorney can represent a client in a 
conflicting matter only if the lawyer 
reasonably believes the client will not be 
materially affected and only after the client 
consents after full disclosure.64 The 
comments state that “directly adverse” 
should be interpreted as the following: 

 
“[I]f the lawyers independent 
judgment on behalf of a client or the 
lawyers ability or willingness to 
consider, recommend, or carry out a 
course of action will be or is 
reasonably likely to be adversely 
affected by the lawyers 
representation of, or responsibilities 
to, the other client.”65   

 
A conflict of interest extends not only to 

parties to a matter, but also to the attorney 
himself.66 Comment 4 to Rule 1.06 states 
that “[l]oyalty …is impaired not only by 
the representation of opposing parties … 
but also in any situation when a lawyer 
may not be able to consider, recommend or 
carry out an appropriate course of action 
for one client because of the lawyers own 
interests or responsibilities to others.”67   

 Common areas where conflict of 
interest issues arise in the environmental 
context are when an attorney is hired to 
represent multiple defendants in an action 
brought under CERCLA or when 
information is shared among “Potentially 
Responsible Parties” (PRPS).68 “Before a 
multiple representation of PRPs ever 
reaches litigation, an attorney assessing the 
reasonableness of such a representation 
must consider the probability that the 
various interests of the clients will become 
adverse.”69 Conflict of interest issues can 
also arise during the damage 
apportionment phase that often 

accompanies CERCLA claims. “Claiming 
that damages should be apportioned…can 
create a conflict of interest when parties 
retaining joint counsel attempt to separate 
themselves from their co-defendants.”70 
Finally, an attorney can find him or herself 
in the middle of a conflict of interest issue 
during the settlement phase “when large 
generators settle and then seek contribution 
from di minimis contributors who settled at 
an earlier time.”71  Where the attorney 
once thought the interests of the di minimis 
contributors were aligned with that of the 
large generator, once contribution is 
sought, those interests may become 
divergent. At this point the counsel must 
withdraw, and both parties must seek new 
representation.72  It should be noted, 
however, that the risk of running a conflict 
of interest “should be balanced against the 
relative benefits of the representation, such 
as a coordinated defense strategy, 
enhanced negotiations, reduced legal 
expenses and a greater likelihood that the 
defendants will agree on a settlement 
proposal.”73      

                                                 
1 Andrew L. Strong, partner, and Jennifer S. Cook, 
associate, are located in the Houston, Texas office 
of Campbell, George & Strong, LLP.  The focus of 
the firm’s practice is environmental, natural 
resource and energy law.  See www.cgs-law.com 
2 Fred A. Simpson, Has the Fog Cleared?  Attorney 
Work Product and the Attorney-Client Privilege: 
Texas’s Complete Transition into Full Protection of 
Attorney Work in the Corporate Context, 32 ST. 
MARY'S L. J. 197, 204 (2001); see also Clint 
Langer, Note, The Attorney-Client Privilege: 
Nearly Breached. Swidler & Berlin v. United 
States, 118 S. Ct. 2081 (1998), 34 LAND & WATER 
L. REV. 479, 480 (1999). 
3 See Langer, supra note 2, at 480. 
4 See Langer, supra note 2, at 481. 
5 FRCP Rule 26 (b) (2002).  
6 Rule 192.3 Scope of Discovery. COOPER, 
HENSLEY & MARSHALL’S TEXAS RULES OF CIVIL 
PROCEDURE ANNOTATED (West Group 2002). 
Indicating that the following are discoverable: “(1) 
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the expert’s name, address, and telephone number; 
(2) the subject matter on which a testifying expert 
will testify; (3) the facts known by the expert that 
relate to or form the basis of the expert’s mental 
impressions and opinions formed or made in 
connection with the case in which the discovery is 
sought, regardless of when and how the factual 
information was acquired; (4) the expert’s mental 
impressions and opinions formed or made in 
connection with the case in which discovery is 
sought, and any methods used to derive them; (5) 
any bias of the witness; (6) all documents, tangible 
things, reports, models, or data compilations that 
have been provided to, reviewed by, or prepared by 
or for the expert in anticipation of a testifying 
expert’s testimony; (7) the expert’s current resume 
and bibliography.” Note also that a party may 
discover information regarding a consulting expert 
whose impressions or opinions have been reviewed 
by a testifying expert. Id. 
7 In Re the City of Georgetown and George Russell, 
53 S.W.3d 328 at *16 – 17 (Tex. 2001). 
8 Simpson, supra note 2, at 210; see also Harper & 
Row Publisher, Inc. v. Honerable Benard M. 
Decker, 423 F.2d 487, 494 (7th Cir. 1970).  
9 National Tank Co. v. The  30th Judicial Dist. 
Court, 851 S.W.2d 193, 198 (Tex. 1993); see also 
Harper & Row, 423 F.2d at 494.  
10 Simpson, supra note 2, at 256. 
11 TEX. RULE OF EVIDENCE 503 (2002); see also In 
Re the City of Georgetown and George Russell, 53 
S.W.3d 328 at *16.  
12 TEX. RULE OF EVIDENCE 503(b), see also 
Simpson, supra note 2, at 256. 
13 TEX. RULES OF EVIDENCE 503(a)(2)(b). 
14 TEX. RULES EVIDENCE 503(b); see also Seibu 
Corp. v. KPMG L.L.P., 2002 U.S. Dist. LEXIS 906 
at *5 (N.D. Tex., January 18, 2002). 
15 William H. Croutch, Environmental Audits: 
Should a New Evidentiary Privilege be Formulated 
or Do Existing Privileges Provide Adequate 
Protection?, 46 DRAKE L. REV. 425, 431 (1997); 
Rebecca Fiechtl, Know When to Hold ‘Em: 
Minimizing Disclosure of Corporate Environmental 
Information, 31 ENVTL. L. 951, 964-65 (2001). 
16 Fiechtl, supra note 15, at 965. 
17 Fiechtl, supra note 15, at 966. 
18 Fiechtl, supra note 15, at 966. 
19 Croutch, supra note 15, at 433. 
20 Fiechtl, supra note 15, at 967; Croutch, supra 
note 15, at 432. 
21 Fiechtl, supra note 15, at 967. 
22 Fiechtl, supra note 15, at 970. 

                                                                       
23 Croutch, supra note 15, at 432. 
24 See National Tank Co. v. The  30th Judicial Dist. 
Court, 851 S.W.2d at 200; see also Simpson, supra 
note 2, at 222.  
25 Simpson, supra note 2, at 224. 
26 FRCP 26 (b)(3)(emphasis added). 
27 Croutch, supra note 15, at 433. 
28 Fiechtl, supra note 15, at 970. 
29 In Re Kenneth George, 28 S.W.3d 511, 516 (Tex. 
2000). 
30 Seibu Corp. v. KPMG L.L.P., 2002 U.S. Dist 
LEXIS 906 at 13 (Tex. App. – Dallas, January 18, 
2002)(quoting 8 C. Wright, Miller & Marcus, 
FEDERAL PRACTICE AND PROCEDURE § 2024 at 
343-46 (2d ed. 1994)).  
31 Fiechtl, supra note 15, at 972. 
32 Fiechtl, supra note 15, at 976. 
33 Croutch, supra note 15, at 434. 
34 Croutch, supra note 15, at 434. 
35 MODEL RULE 1.6 CONFIDENTIALITY OF 
INFORMATION (2002); see also TEX. DISCIPLINARY 
R. PROF’L CONDUCT 1.05; Because Texas has 
adopted the Model Rules as its standard, this paper 
discusses the Model Rules interpretation of client 
confidentiality.  Other states have adopted the 
Model Code as its standard for professional 
responsibility, including New York, Massachusetts, 
Ohio, Vermont and Virginia. Nicholas Targ, 
Attorney Client Confidentiality in the Criminal 
Environmental Law Context: Blowing the Whistle 
on the Toxic Client, 14 PACE ENVTL. L. REV. 227, 
248 n. 145 and 146 (1996).    
36 TEX. DISCIPLINARY R. PROF’L CONDUCT 1.05. 
The Texas Center for Legal Ethics and 
Professionalism, www.txethics.org; The PREAMBLE 
indicates that these rules “define proper conduct for 
purposes of professional discipline…[t]he 
Comments [] frequently illustrate or explain 
applications of the rules, in order to provide 
guidance for interpreting the rules and for 
practicing in compliance with the spirit of the 
rules.” TEX. DISCIPLINARY R. PROF’L CONDUCT, 
PREAMBLE ¶ 10. The PREAMBLE goes on to state: 
“these rules do not undertake to define standards of 
civil liability of lawyers for professional conduct. 
Violation of a rule does not give rise to a private 
cause of action nor does it create any presumption 
that a legal duty to the client has been breached.” 
Id. at ¶ 15; see also David S. Beck, Legal 
Malpractice in Texas, 50 BAYLOR L. REV. 697, 698 
(1998). 
37 MODEL RULES OF PROF’L CONDUCT R. 1.6, cmt. 
2 (2002).  
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38 MODEL RULES OF PROF’L CONDUCT R. 1.6 (b). 
39 TEX. DISCIPLINARY R. PROF’L CONDUCT 1.05 (e) 
(2002)(emphasis added).  
40 TEX. DISCIPLINARY R. PROF’L CONDUCT 1.05, 
cmt. 1.  
41 TEX. DISCIPLINARY R. PROF’L CONDUCT 1.05, 
cmt.10.   
42 42 U.S.C. § 6922 – 6924 (2002). 
43 42 U.S.C. § 6928 (d); see also Nicholas Targ, 
supra note 35, at 236-37.  
44 42 U.S.C. 6928 (e); see also Nicholas Targ, supra 
note 35, at 236-37.   In United States v. Baytank, 
the Fifth Circuit echoed the United State Supreme 
Court’s finding in United States v. International 
Minerals & Chemical Corp.44 that the “knowingly” 
standard “pertained to knowledge of the facts, and 
where, … dangerous products were involved, 
anyone who was aware that he was in possession of 
or dealing with them must be presumed to have 
been aware of the regulation.” United States of 
America v. Baytank, 934 F.2d 599, 612 (5th Cir. 
1991).  
45 42 U.S.C. § 9603(a) (2002); see also Nicholas 
Targ, supra note 35, at 237. 
46 42 U.S.C § 9603(b); see also Nicholas Targ, 
supra note 35, at 237. 
47 David J. Beck, supra note 26, at 710. 
48 TEX. DISCIPLINARY R. PROF’L CONDUCT 1.02(e) 
(2002). 
49 TEX. DISCIPLINARY R. PROF’L CONDUCT 1.05, 
cmt. 13.   
50 TEX. DISCIPLINARY R. PROF’L CONDUCT 1.05 
cmt. 11. To qualify as “assistance” requires 
knowledge on the part of the attorney that the client 
is committing the criminal act. TEX. DISCIPLINARY 
R. PROF’L CONDUCT  1.05 cmt. 12. 
51 TEX. DISCIPLINARY R. PROF’L CONDUCT 1.05, 
cmt. 12. 
52 TEX. DISCIPLINARY R. PROF’L CONDUCT 1.05 
(c)(8).  
53 TEX. DISCIPLINARY R. PROF’L CONDUCT 1.05, 
cmt. 13. 
54 TEX. DISCIPLINARY R. PROF’L CONDUCT 1.05, 
cmt. 14. 
55 TEX. DISCIPLINARY R. PROF’L CONDUCT 1.05, 
cmt. 14. 
56 TEX. DISCIPLINARY R. PROF’L CONDUCT 1.02(d). 
57 Nicholas Targ, supra note 35, at 260.  
58 TEX. DISCIPLINARY R. PROF’L CONDUCT 1.05(e). 
59 TEX. DISCIPLINARY R. PROF’L CONDUCT 1.05(e). 
60 TEX. DISCIPLINARY R. PROF’L CONDUCT 1.05, 
cmt. 18. 

                                                                       
61 TEX. DISCIPLINARY R. PROF’L CONDUCT 1.06 
(2002). 
62 TEX. DISCIPLINARY R. PROF’L CONDUCT 1.06, 
cmt. 1. 
63 TEX. DISCIPLINARY R. PROF’L CONDUCT 1.06, 
cmt. 1. 
64 TEX. DISCIPLINARY R. PROF’L CONDUCT 1.06. 
65 TEX. DISCIPLINARY R. PROF’L CONDUCT 1.06, 
cmt. 6. 
66 TEX. DISCIPLINARY R. PROF’L CONDUCT 1.06, 
cmt. 4. 
67 TEX. DISCIPLINARY R. PROF’L CONDUCT 1.06, 
cmt. 4. 
68 Christopher M. Jaarda, CERCLA the Wagons, 
Our Attorney Just Switched Sides and Now Fights 
for Apache: GTE North, Inc. v. Apache Products 
Co., 8 VILL. ENVTL. L. J. 599, 599 (1997). 
69 Patrick E. Donovan, Serving Multiple Masters: 
Confronting the Conflicting Interest that Arise in 
Superfund Disputes, 17 B.C. ENVTL. AFF. L. REV. 
371, 400 (1990). 
70 Donavan, supra note 69, at 387. 
71 Donavan, supra note 69, at 393-94. 
72 Donavan, supra note 69, at 393-94. 
73 Donavan, supra note 69, at 400. 
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Case Abstract 
 

At approximately 4:30 am on April 1, 2001, a freight train operated by the “Rails 
that Fail” Transporters derailed 2 miles west of Austin, Texas. Three tanker cars 
ruptured and released xylenes, toluene and urethane resin. Within ten minutes 
of the rupture, a fire occurred. Several other tankers derailed but did not rupture; 
however, they were in immediate proximity to the burning rail cars. State and 
federal agencies, including fire and hazardous materials teams immediately 
responded. Due to the intense heat of the fire, the precarious position of the 
adjacent non-ruptured cars and the difficulty of positioning fire-fighting 
equipment, a command decision was made to allow the burning cars to self-
extinguish while simultaneously cooling and protecting the derailed but non-
ruptured tankers. Video news film at the scene taken at sunrise demonstrated 
an intense, rapidly rising black plume spreading in a generally southeasterly 
direction towards Austin.  
 
Standard perimeter hot and command zones were established and air-
monitoring stations were established within 4 hours. Evacuation zones of 500m 
were established based on initial air –monitoring. Additional portable, real-time 
air-monitoring was performed at various locations in concentric circles at 
distances of 500 meters, 1 km, 1500m, 2 km and 5 km. Air samples were 
obtained for total hydrocarbons, xylenes, toluene, isocyanates (a thermal 
breakdown product of urethane resin) and particulate matter less than 10 micron 
size (PM10). 
 
Later that morning at around 7:30 am, state legislator Don Prince (accompanied 
his 8 year old son Will), was visiting his 78 year old mother, Gladys Prince, at 
the Happy Acres Nursing Home located 1.5 Km (1500m) southeast of the 
derailment. Legislator Prince was initially unaware of the fire until he saw the 
local news report on his mother’s TV. Mrs. Prince was a frail 78-year-old African 
American female with longstanding hypertension, diabetes and heart disease. 
She had been in the nursing home for 8 months. Will Prince was an 8-year-old 
African American male who was moderately overweight and had a longstanding 
history of allergies and eczema (skin rash).  After a one-hour visit, Mr. Prince left 
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the nursing home and dropped his son off at a nearby elementary school. While 
leaving the nursing home, Mr. Prince noticed the distant black plume from the 
burning tank cars. Mr. Prince thought he noticed an unusual odor; his son began 
sneezing and complained of “itchy skin.” 
 
After 36 hours, the tanker fire was extinguished. Perimeter air monitoring, taken 
continuously during the fire, revealed background levels of total hydrocarbons. 
Isocyanate levels were at the detection limit.  Twenty-four hour PM10 levels 
were widely variable, but were up to 70 ug/M3 depending upon the distance and 
direction.  
 
On April 3, 2001 at 5:00 am, Mrs. Prince was found unresponsive by the 
morning nursing shift. After a brief and unsuccessful attempt at resuscitation, 
she was pronounced dead due to “cardiac failure.” Three days later while at the 
funeral service for his beloved grandmother, Will Prince complained of 
shortness of breath and difficulty breathing. His pediatrician subsequently 
diagnosed asthma and he was placed on inhalers and oral bronchodilators. One 
week later, Don Prince filed a lawsuit relating both his mother’s death and the 
new onset asthma of his son to the tanker fire.   
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Over the last ten years, much jury research has been conducted in the 
field of environmental litigation.   
 
Jury research that includes mock trials, focus groups, mirror juries and 
post-trial interviews with actual jurors reveals an abundance of 
information that details how jurors problem-solve cases involving 
environmental issues. Essentially, these case-specific research projects 
have identified a predictable cognitive roadmap that jurors use to decide 
these complex cases.  The first three components of that roadmap are 
consistent among all jurors: character of the parties, fulfillment of duties, 
and conduct of the parties.   
 
Jurors’ Cognitive Roadmap 
 
The cognitive roadmap begins in jury selection with impressions about 
the character of the parties, who they are.  From the moment that 
prospective jurors come in contact with the parties involved in the 
lawsuit, the character assessment process begins.  These assessments 
can be somewhat influenced by pre-disposed beliefs and life experiences 
that jurors bring into the courtroom with them.  For instance, popular 
corporations have reputations attached to them.  Big corporations 
typically have stereotypes associated with them.  These dynamics are 
difficult to overcome, as many pre-disposed beliefs are deeply embedded 
within jurors’ thinking patterns.  Additionally, it is at this stage that 
jurors try to determine whether the parties and their respective 
representatives are trustworthy and can be considered to be reliable 
sources of information.   
 
Next along the cognitive roadmap is the jurors’ perception of the duties of 
the parties involved in the lawsuit.  Without external guidance, jurors 
typically self-assign duties to the parties, and then determine whether 
those duties were fulfilled in the proper fashion.   They develop standards 
of care and conduct, outside of the law but based on their perceptions, 
and then judge the parties by them.  It is not unusual for these 
standards to be entirely inconsistent with the law or even regulatory 
guidelines established by the government.  Post-trial jury research has 
shown that it is the failure of defendants to live up to these perceived 
duties that produces adverse verdicts, especially in environmental 
litigation.  Companies who engage with environmental controls are held 



 

 

to extremely high standards or care and conduct by jurors.  It is almost 
as if jurors create a zero tolerance standard of care for these entities. 
 
The third stop on the roadmap is a jury-level assessment of the conduct 
of the parties.  After learning the issues in the dispute, jurors ask 
themselves if the behavior of the parties is fair and honest.  They 
internally deliberate whether the parties have played by the rules.  It is 
important to note that corporate conduct and citizenship have been 
widely shown to influence verdicts.   
  
It is clear from the jury research that all three of these jury dynamics are 
explored by jurors at the beginning of trial.  Jurors’ mental impressions 
and conclusions formulate a cognitive filter for ensuing testimony and 
evidence.  After the jury selection process, jurors continue to progress 
along their cognitive roadmap throughout the course of trial.  Ultimately, 
the jury panel, as a whole, ends at the same point after deliberations.   
The final points along these cognitive maps are less defined due to 
individual differences; however, the first three components: character, 
duties and conduct are universally incorporated into the jury decision-
making process. 
 
Further along the roadmap, one can find a handful of common sense 
themes and theories that jurors use when deliberating environmental 
cases.  These themes and theories are found in mock trial data well as 
post-trial interview data.   The following data set was generated by a 
community attitude survey conducted for various environmental matters 
in South Texas.  These are attitudes expressed by those voting for the 
plaintiff, when subjected to a vignette that parallels many of the 
environmental cases in the courts today.   These sentiments were factors 
in the respondents’ decision-making. 
 
 
Issue: Relationship between chemical exposure and toxicity. 
 

89% Agreed every chemical differs in its degree of toxicity, and 
that some chemicals are more toxic than others.   

  
86% Agreed chemical exposure does not have to be dangerous if 

you take the necessary safety precautions.  
 

86% Agreed that the Plaintiffs were exposed to dangerous levels of 
chemicals. 

  
75% Agreed all chemicals are dangerous, and anyone who thinks 

otherwise is ignorant. 
  



 

 

67% Agreed it is possible to be exposed to harmful levels of 
chemical exposure by just being around the chemicals. 

  
67% Agreed that chemicals can harm you if the exposure levels 

are high enough and long enough in duration.   
 
Issue: Impact of negligence allegations. 
 

86% Agreed with the statement, “I see how Company A could be 
negligent since they had an idea that low-level exposure to 
chemicals might cause damages.” 

  
81% Agreed that Company A was too lax in its safety procedures. 

  
78% Agreed Company A was aware of the fact that its employees 

did not always follow safety procedures.   
  

72% Agreed that Mr. Smith complained numerous times to 
Company A’s supervisors about contamination and that they 
ignored his concerns. 

  
72% Agreed Company A valued production/profits more than 

employee and customer safety. 
  

58% Agreed Company A does not care about its employees.   
  

 
Issue: Effect of long-term exposure. 
 

94% Agreed with the statement, “I think chemicals are 
responsible for a lot of problems like cancers and birth 
defects that science just does not know anything about yet.” 

  
89% Agreed with the statement, “I understand how a father’s 

exposure to chemicals can cause birth defects in his 
offspring.”   

  
89% Agreed paternal exposure to toxic chemical agents is likely to 

cause birth defects. 
  

86% Agreed the studies of painters and printers in other job types 
“sounds like strong evidence to me” that chemicals cause 
defects. 

  
69% Agreed that serious disorders can come from unknown 

causes. 



 

 

It is apparent from the jury research data that there are many general 
sentiments, life experiences, and pre-disposed beliefs surrounding 
environmental issues that jurors bring to the courtroom with them.  
Theses inherent attitudes and beliefs influence their decision-making 
strategies.   
 
Role of the Expert Witness 
 
Expert witnesses are key in environmental cases.  They have the ability 
to diffuse these pre-disposed beliefs and general attitudes regarding 
environmental issues that are so pervasive in the general population. In 
order to achieve a favorable verdict, the defendant’s witnesses must 
maintain a high level of professionalism, yet have the ability to allow 
jurors to identify with them in a positive fashion.  It will also be 
important for the trial team to define a “party platform” for each of the 
witnesses to use as a guide.  Therefore, it is suggested that the live 
witnesses be thoroughly trained and prepared to “tell the truth 
effectively.”  On top of that, witnesses should be knowledgeable of the 
trial themes and theories of both sides on order to eliminate surprises.  
Witness training includes education and attention to the following for 
each witness: 

 
• Communication skills; 

 
• Protocol for effective testimony; 
 
• Dynamics of the courtroom setting; 
 
• Education as to the rights of a witness; 
 
• Defining the persona and objective desire of each witnesses’ 

testimony; 
 
• Educating the witness as to over all trial strategy so the witnesses can 

anticipate the impact of their answers;  
 
• Identification of the “safe harbors” for the witness to rely upon during 

cross-examination; 
 
• Construction of testimony that is communicated at a jury-consumable 

level;  
 
• Acknowledgement that the jury is analyzing testimony with a high-

school level education; 
 



 

 

• Understanding of the jurors’ expectancies. 
 
Time spent preparing the expert witness is invaluable.  Far too often, 
expert witness are unaware of the decision-making strategies of jurors 
and thus do not know where the goal lines lie for their testimony.  The 
result is testimony that is scientifically sound, yet inconsumable by 
jurors, who ultimately vote on the case.   
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Abstract 

There has been increasing focus on the potential health effects from both short- and long-term exposures 
to particulate matter of less than 10-micrometer size. In particular, recent studies suggest that fine (≤ 2.5 
micrometers) and ultrafine (≤ 0.1 micrometer) particles may be more potent than coarse particles (i.e., the 
10-micrometer minus 2.5-micrometer fraction). A wide variety of health effects have been associated with 
particulate exposure, including short- and long-term increases in mortality rates due to cardiovascular and 
respiratory diseases and increased morbidity, including asthma attack rates, lower and upper respiratory 
symptoms, hospital and emergency room visits, and impaired lung development. The current risk 
assessment method of calculating potential non-cancer hazard quotients and indices and cancer risks 
does not fully address the potential toxicological impacts of particulate matter, particularly those effects 
associated with sensitive subgroups such children with asthma and elderly people with pre-existing 
cardiopulmonary disease. Given the diversity of affected health endpoints and susceptible 
subpopulations, comparison with simple particulate matter standards lacks specificity and transparency. 
More accurate characterization of the potential health impacts from incremental increases in particulate 
matter concentrations has broad applications for facility permitting, facility modifications and exposures 
from short-term release events such as fires and explosions. There are published data for the 
concentration-response relationships for particulate matter and a variety of morbidity and mortality 
endpoints. Using these published equations, we have analyzed a variety of potential community impacts 
from various short and long-term impacts to changes in particulate matter levels. This approach could be 
useful is providing a more transparent quantitative evaluation of potential particulate matter impacts in 
U.S. communities. Both applications and limitations are discussed.   

1.0 Introduction 

The recent scientific literature contains a large number of studies that address the 
effects of various size airborne particulate matter (PM) on rates of death and disease.  
Respirable particulate matter is conventionally classified based on aerodynamic 
diameter.  Typical values of the mass median aerodynamic diameters are 0.05 to 0.07 
micrometers (µm) for the nuclei mode, 0.3 to 0.7 µm for the accumulation mode, and 6 
to 20 µm for the coarse mode.  Particles between 2.5 and 10 µm (PM10-2.5) are termed 
coarse, those less than 2.5 but greater than 0.1 µm (PM 2.5)_are termed fine, and those 
less than 0.1 µm are termed ultrafine. Because the concentration-response relationship 
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between PM and a given health effect (e.g., mortality) is related to particle size, these 
size differences are significant from both toxicological and clinical medical perspectives.  
Therefore, when the PM literature is reviewed, it is important to understand that the 
concentration-response relationship is associated with both a particular PM size and a 
specific exposure duration (e.g., annual average, 24-hour average). 

A number of large population-based PM studies have been used by regulatory agencies 
(U.S. EPA in particular) in setting ambient air quality standards for particulate matter in 
the United States.  Environment Canada (2000) and the World Health Organization 
(WHO) (2000) have developed similar (but not identical) approaches.  For risk 
assessment purposes, it is important to appreciate both the strengths and limitations of 
these studies.  Large ecological studies are not designed for individual causation 
analysis; that is, they have predictive power for effects of average ambient 
concentrations of PM on populations consisting of diverse individuals rather than on any 
of the individuals comprising the populations.  In contrast, the standard Superfund risk 
assessment methodology calculates chemical-specific cancer risk and/or non-cancer 
hazard for sensitive individuals with under default (usually “reasonable maximum”) 
chemical exposure assumptions.  For example, a 1 x 10-4 calculated cancer risk 
signifies that, if an individual were exposed to the assumed daily dose of the chemical, 
he or she is at a mathematically increased cancer risk of 1 per 10,000 (0.0001).  
Traditional non-cancer risk assessment methodology is based on comparison of 
estimated chemical exposure with a “safe” (threshold) exposure level, with no 
calculation of the risk of the adverse endpoint occurring.  However, although most of the 
health effects associated with PM are non-carcinogenic, none of the epidemiological 
functions relating PM to various health endpoints incorporate thresholds.   

Using concentration-response relationships derived from epidemiological studies, an 
incremental increase in size-specific PM concentration can be associated with 
population-level changes in endpoints such as short or long-term mortality and 
cardiopulmonary diseases.  These relationships, typically expressed as “% change in 
health effect vs. change in PM,” are approximately linear within a certain concentration 
range (Abt 2000; WHO 2000).  However, in using these relationships it must be 
recognized that they are specific to the type of population studied, the measure of PM 
used, and the characterization of the health endpoint considered.  Thus, it devolves on 
the user to ensure that that these inputs are appropriate for the selected concentration-
response function.   

We used a hypothetical scenario involving impacts from a proposed gas-fired power 
plant to examine effects on three different health outcomes: (1) acute (short-term) 
effects on mortality, (2) chronic (long-term) effects on mortality, and (3) morbidity 
(disease) effects (e.g., asthma, bronchitis, lower and upper respiratory disease, and 
pneumonia).  Data from the California Children’s Health Study regarding possible 
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impacts on infants were also evaluated.  As illustrated in the examples provided below, 
such calculations can provide valuable information on the expected incidence of various 
effects on specific population groups, providing valuable support for informed and 
effective risk management. 

2.0 Health Effects of Particulate Matter 

2.1 Mortality 

The relationship between PM and premature mortality (some measurable shortening in 
lifespan) has been the subject of numerous scientific investigations.  Both acute (short-
term), i.e., exposure on a given day or within a few days, and chronic (long-term), i.e., 
exposure over a period of a year or more may result in premature mortality.   

Long-term studies relate annual mortality to some measure of annual average pollutant 
level.  Long-term studies are not strongly impacted by day-to-day fluctuations in 
pollutant levels, since a high-concentration day could be followed by a low-
concentration day.  In contrast, daily studies are designed to relate daily levels of the 
pollutant to daily mortality.  A short-term study cannot detect chronic changes; however, 
a long-term study may detect some short-term exposure effects.  In general, while the 
long-term study design is scientifically preferred, these types of studies are difficult and 
expensive to perform.   

2.1.1 Short-Term Mortality 

Short-term mortality impacts due to the average 24-hour increase in PM10 concentration 
can be analyzed using a conservative concentration-response factor of 0.68 percent 
daily increase in cardiopulmonary mortality for every 10-µg/m3 increase in PM10 based 
on recently published work by Samet et al. (2000).  The Samet et al. study, which 
included data from the largest 90 U.S. cities, is the largest and most sophisticated daily 
time series study yet published.  The Samet et al. data agree closely with those of the 
largest similar European study, which found a 0.6 percent increase per 10 µg/m3 of 
PM10 increase (Environment Canada 2000). A recent analysis based on the results from 
29 studies in 23 locations in Europe and North and South America showed a 0.7 
percent per 10 µg/m3 daily effect (Levy, 2001). Environment Canada concluded that the 
daily increase in PM2.5-related risk of mortality is about twice that for PM10 (Environment 
Canada 2000, page 31).  They quantified the daily mortality increase associated with 
PM2.5 as 1.5 percent per 10 µg/m3 increase in the ambient air concentration, or roughly 
double the 0.68 percent used in the original Samet et al. (2000) paper. However, on 
May 30, 2002 the Health Effects Institute (HEI) (the sponsor of the Samet et al. study) 
released a letter of advance notice regarding recalculation of the concentration-
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A Consultant’s Perspective on Environmental Reporting Ethics 
 

Cat on a Hot Tin Roof 
 

by 
 

David Cabe, P.E., QEP 
Zephyr Environmental Corporation 

 
 
Introduction 
 
“Beware Legal Cover-Ups” reads the title of an article in the March 2002 issue of EM, 
the Air & Waste Management Association’s (A&WMA) magazine for environmental 
managers1. The author, an environmental consultant and the chairman of the A&WMA’s 
Ethics Committee, poses the following ethical dilemma:  an environmental consultant 
has been directed by the client’s lawyer to withhold information about a toxic chemical 
release that the consultant believes is threatening to the public.  To drive home the point, 
the lawyer unequivocally reminds the consultant that he is bound by a confidentiality 
agreement from talking about the release, stating, “Don’t discuss it with anyone!  It is not 
your concern. You do your job (i.e., investigate) and I will do mine.  If I need any 
additional information, I will ask for it.” 
 
Is this article a realistic characterization of the debate between a lawyer and the 
consultant about the reporting of a potentially harmful release? Hopefully not. In my 
experience, I have never encountered this kind of challenge by an attorney.  However, 
does this article raise an ethical dilemma that many consultants are unprepared for but 
may very well face at some point in their careers?  Unfortunately, yes. It’s usually a 
surprise to the consultant when he suddenly becomes the “cat on a hot tin roof”. 
 
What is an Environmental Professional?  
 
The consultant is seldom qualified to advise the lawyer about the ethical responsibilities 
of the legal profession to the client or to the public.  However, the consultant must be 
well grounded in the ethical obligations of his or her own profession to avoid being 
burned when the heat is on.  In other words, the consultant must understand what it 
means to be “professional”. 
 
According to “A Professional Guide for Young Engineers”2, a booklet that the Engineer’s 
Council for Professional Development provided to engineering graduates for many 
years, a “professional” is one who 
 

� Renders a specialized service 
� Maintains a confidential relationship with the client or employer 
� Is charged with a substantial degree of public obligation 
� Enjoys a common heritage of knowledge, skill, and status 

                                                
1 Talback, Hal. “Beware Legal Cover-ups”. EM, March, 2002. 
2 Wickenden, William. A Professional Guide for Young Engineers. Council for Professional Development, 
1967. 
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� Performs services to a substantial degree in the general public interest 
� Is bound by a distinctive ethical code 

  
Although it would be difficult to argue that each of these characteristics is not desirable 
in a consultant, the dilemma raised in the EM article is readily apparent from a quick 
reading of the list. Specifically, how does the consultant meet the obligations to both 
maintain confidentiality and protect the public? If a conflict arises, which ethical 
obligation takes precedence?   
 
What the Codes of Ethics Say   
 
Members of almost every recognized scientific and engineering professional 
organization are bound by codes of ethics.  In Texas, the practice of engineering is 
regulated by the Texas Board of Professional Engineers (TBPE), a state agency 
authorized to license professional engineers under the Texas Engineering Practice Act.3  
Each of the approximately 47,000 engineers licensed in Texas is expected to be familiar 
with the rules concerning the practice of engineering, including Subchapter I – 
Professional Conduct and Ethics.  At the very top of its ethical practices list, the TBPE 
states “engineers shall be entrusted to protect the health, safety, property, and welfare of 
the public in the practice of their profession.”  The Board goes on to say that “the 
engineer may reveal confidences and private information only with a fully informed 
client’s or employer’s consent, or when required by law or court order, or when those 
confidences, if left undisclosed, would constitute a threat to the health, safety or welfare 
of the public.”  Whether or not these rules are open to legal interpretation, the message 
to professional engineers practicing in Texas is clear:  maintaining confidences is 
important, but protecting the public is essential.  And when the two obligations compete, 
the welfare of the public comes first. 
 
Not surprisingly, this ethical position is hardly unique to the Texas Board of Professional 
Engineers; the message in the codes of ethics of the American Society of Civil 
Engineers, National Society of Professional Engineers, the Institute for Professional 
Environmental Practices, the National Institute for Engineer Ethics, and numerous other 
professional and technical organizations is consistent: the health and welfare of the 
public is paramount. 
 
Not all practitioners in the field of ethics hold as tightly to the view that is broadcast in the 
various engineering codes of ethics.  According to Richard T. De George, Director of the 
International Center for Ethics in Business at the University of Kansas4, 
 

”The myth that ethics has no place in engineering has been attacked, and at 
least in some corners of the engineering profession has been put to rest.  
Another myth, however, is emerging to take its place – the myth of the engineer 
as moral hero.  A litany of engineering saints is slowly taking form.  The saints of 
the field are whistle blowers, especially those who have sacrificed all for their 
moral convictions.  The zeal of some preachers, however, has gone too far, piling 
moral responsibility upon moral responsibility on the shoulders of the engineer.  
The emphasis, I believe is misplaced. Though engineers are members of a 

                                                
3 The State of Texas Engineering Practice Act and Rules Concerning the Practice of Engineering and 
Professional Engineering Licensure. Texas Board of Professional Engineers. Rev, 11-11-2001. 
4 De George, Richard T. Business and Professional Ethics Journal, Vol.1, No.1, 1981. 
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profession that holds public safety paramount, we cannot expect engineers to be 
willing to sacrifice their jobs each day for the principle and to have a whistle ever 
by their sides ready to blow if their firm strays from what they perceive to be the 
morally right course of action.”  

 
How then should a consultant reconcile the message in the various codes of ethics with 
the view point of De George?  Perhaps the best way to arrive at an answer to this 
question is to view the ethical obligation to communicate threats to the public as a 
process – one that is driven by sound professional judgment.  The purpose of the 
remainder of this paper is to examine that process.   
 
Understanding the Consultant’s Role  
 
The role of the consultant is unique in engineering.  Compared to engineers who provide 
essentially the same type of service for a limited number of companies during a lifetime, 
the engineering consultant may work for scores of industry categories, hundreds of 
different companies, and may have to answer to hundreds or even thousands of different 
bosses during his or her career. Flexibility and adaptability are traits that he or she must 
possess to be successful. 
 
According to the Engineer’s Council for Professional Development, “of all engineering 
groups, it is likely that the weight of professional responsibility falls most heavily upon 
the consulting engineer.  An examination of the codes of professional ethics shows that 
this group has generated more rules of conduct than any other, even though it 
constitutes but a small percentage of the whole engineering body.” 5 
 
To properly understand the ethical obligations in the context of revealing or reporting 
information about the client, the consultant must recognize the boundaries of his or her 
responsibilities; where does public protection end and legal interpretation begin?  
Lawyers frequently criticize consultants for practicing law without a shingle. In some 
cases, this criticism is unfair; an environmental consultant would be ineffective if he or 
she were not conversant in the environmental laws and rules and their common 
interpretations.  However, any consultant who is dedicated to the best interests of his 
client is going to be reluctant to step too far across the line into the field of rule 
interpretation, especially if the meaning of a rule is unclear in a specific situation. 
 
From an ethics standpoint, it is not the environmental consultant’s role to ensure that his 
client complies with the law.  This doesn’t mean that compliance is unimportant or that 
the consultant can’t inform his client what is required by regulatory rule or policy.  
However, legal compliance is ultimately a matter that should be managed by someone 
trained in the law.  By the same token, the client’s legal counsel should not attempt to 
represent the client on technical grounds – unless, of course, the lawyer is also qualified 
in the appropriate technical area. 
 
 
   

                                                
5 Alger, Philip L., N.A. Christiansen, and Sterling P. Olmsted. Ethical Problems in Engineering. New York:  
John Wiley & Sons, Inc., 1965. 
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What Does It Mean to Harm the Public? 
 
Due to their specialized knowledge and experience and the high level of trust that the 
public places in them, consultants may, at some time in their career, be forced to decide 
whether to release information about public risks that their clients may be creating. As is 
clearly stated or implied in almost all of the codes of professional ethics, engineering and 
other scientific professionals have an obligation to the public that exceeds the obligation 
of non-professionals. However, knowing where public obligation begins and ends is not 
always a simple matter.  For example, the lawyer may have instructed the client to delay 
informing the regulatory agency of a noncompliance situation.  Or, the client may have 
elected to continue operating a unit out of compliance until an effective corrective action 
plan can be implemented. In both cases, the consultant may feel compelled to report his 
client’s noncompliance to the regulatory agency, citing his ethical responsibility to protect 
the public from harm.  However, the well-meaning consultant, accustomed to seeing 
things in black and white, may not be making the best decision. 
 
In the ideal world that many consultants would like to practice in, everyone would agree 
on what constitutes harm.  Looking at the concept of harm from one extreme, De George 
holds that an engineer is permitted to go public with information about the safety of a 
product only “if the harm that will be done by the product to the public is serious and 
considerable.”6  He further states that if engineers cannot persuade their clients to 
release information about harmful products, “they are morally permitted to make public 
their views; but they are not morally obligated to do so.”  A more moderate view is 
presented by Gene James, a professor and lecturer on ethics in the Department of 
Philosophy at the University of Memphis.  According to James, “if we fail to put any 
limitations on the idea of harm, it seems to shade into the merely offensive or distasteful 
and thus offers little help in resolving moral problems.  But, on the other hand, if we 
restrict harm to physical injury as De George does, it then applies to such a limited range 
of cases that it is of minimal help in most of the moral situations which confront us.”7 
 
Because recognized experts can disagree on what constitutes “harm” and “public 
protection” - concepts that are subjective at best - engineering societies and government 
bodies have attempted to reach a consensus regarding good engineering practice, 
drawing on the broad wisdom and expertise of their professional memberships.  This has 
resulted in the codification of rules for acceptable engineering practice into standard 
codes – an activity that did not begin in earnest until the early 1900s.8  Fortunately for 
both the engineering profession and the public, these codes have taken some of the 
guesswork out of what constitutes “protection”.  
 
For the civil and electrical engineer, protection of the public is, in many situations, 
synonymous with compliance with building codes and electrical codes. However, in the 
environmental arena, public protection is not always tied to regulatory or code 
compliance.   Take for example, the case of ongoing emissions of sulfur dioxide (SO2) 
from a particular stack that exceed the limit established in the air quality permit.  In this 
situation, does noncompliance constitute an endangerment to public?  Not necessarily.  
The permit limit may have been established based on the application of best available 
control technology (BACT) and may, in fact, have no direct correlation to public exposure 

                                                
6 De George 
7 Johnson, Deborah G. Ethical Issues in Engineering, Englewood Cliffs, New Jersey: Prentice Hall, 1991.  
8 Alger, et al. 
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to unacceptable concentrations of SO2 in the atmosphere.  To determine if the public 
could be harmed by the excess emissions, the environmental consultant might decide to 
conduct an atmospheric dispersion modeling study for the purpose of estimating SO2 
concentrations in the air that the nearest neighbors breathe.  However, even though the 
modeling shows that certain ambient air quality standards are exceeded, the 
concentrations in the vicinity of the nearest exposed populations may still be far less 
than the levels known to result in harm. 
 
The foregoing discussion raises the question: how does the consultant determine if his 
client’s actions are harmful to the public?  The failure of a bridge with resultant injuries 
and deaths is clearly a harmful event.  But what levels of air pollution should be 
considered harmful? Is a nuisance odor or a transient and non-recurring irritation 
harmful?   Should high, short-term exposures to a pollutant be of concern when adverse 
health effects are only associated with long-term (chronic) exposure? Statistically 
speaking, what is an acceptable level of risk – one excess cancer death in a million or 
one in 500,000? Is a release harmful only when there is a chance for death or 
irreversible injury? 
 
The environmental consultant has an assortment of tools in his box to help in making 
informed judgments and answering these kinds of questions.  These tools include 
 

� Process Data – What is the nature of the release?  What is its magnitude and 
how has it varied with time? How long has it lasted, and when is it expected to 
end? 

� The Model – How does the release disperse, and how do concentrations vary 
downwind/downstream? 

� The EPA Criteria Document – What is the basis for the applicable environmental 
standard, what are the averaging times or exposure periods of concern, and what 
levels of conservatism or safety are built-in? 

� Health Effects Studies – What do authoritative scientific studies say about acute 
and chronic effects of exposure and at what concentrations do these effects 
occur? 

� Exposure Analyses – What is the land-use in the surrounding area? How close 
and in what direction are the nearest houses, recreational areas, schools, 
hospitals, nursing homes, and other sensitive locations? Under what 
circumstances would the most vulnerable individuals in the community be 
exposed to concentrations that could cause significant discomfort or irreversible 
injury? 

 
The last and most useful tool in the box is the consultant’s own professional judgment.  
Implicit in the meaning of the word “professional” is the concept of drawing on 
specialized knowledge and experience to make sound judgments about the proper 
analysis and interpretation of information.  If the consultant is not able to competently 
evaluate and interpret the available data, others more capable should be consulted 
before the decision is made to either withhold or release information about a potentially 
harmful event. 
  
Effective Reporting   
 
Codes of ethics make a clear case for the need to report information when the public is 
endangered; they are less explicit about how to go about it.   However, certain common 
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themes, recognizable from a reading of various codes and canons of professional 
engineering and scientific organizations, provide a basis for identifying the elements of 
effective reporting. The list presented below embodies many of the principles 
incorporated into the various codes of ethics.  However, it must be emphasized that the 
difficult and delicate job of reporting negative information about a client is not one that 
can be reduced to a single checklist.  The consultant must be willing to exercise good 
judgment every step of the way: 
 

� Can the data supporting the position be verified and documented?  Before the 
consultant makes the decision to report, the data upon which this decision is 
based must be sound.  In addition, the consultant must be able to thoroughly 
document the basis for reporting; otherwise, his credibility will be open to 
challenge and his opinions may not be taken seriously.    

 
� Does the situation warrant reporting?  The consultant should weigh and balance 

the facts and make a decision based on the data available, filtered by his or her 
own training and experience.  In situations when the potential for harm is less 
than clear, the consultant must be willing to take on the burden of exercising 
judgment and following his or her conscience, not allowing personal 
considerations to influence the decision. 

 
� Are competing priorities being considered?  This is, perhaps, the consideration 

that requires the greatest amount of judgment on the part of the consultant.  
Protection of the public may not merely be a matter of stopping the activity that 
causes a release of excess emissions.  In a larger context, the uninterrupted 
operation of the facility may be more beneficial to the public welfare than ending 
the release.  And shutting down a process to end a release may expose the 
public to a greater threat during subsequent start-up activities.  When the 
consultant judges that the threat to the public is not significant, such competing 
priorities should carry greater weight.  

 
� Do other experts concur that a potential for harm exists?  Consultants typically 

have access to professional colleagues in their company, through professional 
associations, or through other relationships to proof their work and critique their 
analyses. With the potentially significant ramifications of either reporting or not 
reporting, the prudent consultant will seek the advice of those who are qualified 
to provide it.  However, the consultant should also keep in mind any 
confidentiality agreements to which he may be bound in seeking such advice.  

 
� Is the situation being effectively communicated to the decision-makers? The 

ability to effectively communicate is not a strong point for some engineers and 
scientists.  However, when the consultant believes that a threat of harm to the 
public exists, he or she must be able to use the necessary tack, timing, and tone, 
and demonstrate a high degree of credibility to make a convincing case to the 
client and others involved in the decision to report.  Emotional arguments are 
rarely effective; a dispassionate and well-documented exposition of the case 
typically carries more weight.  

 
� Are the right people in the organization being informed?  Typically, the entity best 

equipped to release information about potential harm due to a release to the 
environment is the client or company itself.  Especially in larger companies, 
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public information personnel can manage the flow of information to the public so 
that it is accurate and not mishandled.  As a result, the potential for collateral 
problems arising is minimized.  Respecting the client’s right to manage sensitive 
information, the consultant should begin the reporting process by following 
whatever protocol may exist in the organization.  Disregarding the organization’s 
line of command can cause more harm than good. 

 
It’s sometimes easy to think that you’re off the hook if you have passed your 
concerns on to the next person up the line, even if that person is not the right 
person.  However, if the consultant believes that no action is being taken 
because someone in the organization is stonewalling or has made a decision that 
would allow the harmful event to occur or continue, he or she is ethically 
obligated to take his concerns to a higher level.  If the technical or management 
staffs of the company are not responding appropriately, the corporate legal staff 
is the logical next point of contact. 

 
� Should the information be released to the public?   A number of factors should be 

considered at this crucial step in the decision-making process.  De George would 
have the consultant consider his own job and career before “blowing the whistle”.  
However, personal considerations should be the least of the consultant’s worries 
at this point.  More important, the consultant should have confidence that the 
public will be better protected as a result of releasing the information than if the   
information were withheld. 

 
Information can be misrepresented by the media and by individuals that don’t 
understand the situation.  Regulatory agencies, because they are more informed, 
are more likely to handle the information correctly.  In either case, the consultant 
must ask himself, “Will the collateral damage resulting from mishandling the 
information be greater than the harm I am trying to prevent?” 

 
The Challenger Incident:  A Case Study in Reporting  
 
It’s said that hindsight is better than foresight. Many of the engineers involved in the 
project leading up to the launch and disastrous explosion of the Space Shuttle 
Challenger on January 28, 1986, undoubtedly wished that they could have recognized 
the significance of the O-ring problem.  Yet, Roger Boisjoly, a Morton Thiokol design 
engineer and senior member of the project team, believed that the risk for significant 
harm was high; he had data confirming that the O-rings would malfunction at low 
ambient temperatures (less than 53oF), resulting in the blow-by of hot gases and, 
possibly, a catastrophic explosion.  Boisjoly strongly made the case to his colleagues 
and supervisors that the launch, scheduled for a morning on which the temperature was 
forecast to drop to 18oF, should be postponed until the O-ring problem was fixed.  
According to Boisjoly9, the night before the launch, NASA made its historic decision. 
 

“The managers were struggling to make a pro-launch list of supporting data but 
unfortunately for them the data actually supported a decision not to launch.  
During the closed manager’s discussion, Jerry Mason asked in a low voice if he 

                                                
9 Boisjoly, Roger M. Ethical Decisions: Martin Thiokol and the Space Shuttle Challenger Disaster. The 
Online Ethics Center for Engineering and Science at Case Western University 
(www.onlinethics.org). 
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was the only one who wanted to fly.  The discussion continued, then Mason 
turned to Bob Lund, the vice-president of engineering, and told him to take off his 
engineering hat and put on his management hat.  The decision to launch resulted 
from the yes vote of only the four senior executives since the rest of us were 
excluded from both the final decision and the vote poll. Joe Kilminster read the 
launch support rationale from a handwritten list and recommended that the 
launch proceed. NASA promptly accepted their recommendation to launch 
without any probing discussion and asked Joe to send a signed copy of the 
chart.”  
 
“The change in decision so upset me that I don’t remember Stanley Reinhartz of 
NASA asking if anyone had anything else to say over the telecom.  The telecom 
was then disconnected so I immediately left the room feeling badly defeated.  I 
wrote the following entry in my notebook after returning to my office. ‘I sincerely 
hope that this launch does not result in a catastrophe.  I personally do not agree 
with some of the statements made in Joe Kilminister’s written summary stating 
the SRM-25 is okay to fly.” 

 
Although the Challenger incident does not fall into the category of environmental 
reporting ethics, there are many useful parallels to the ethical dilemmas that 
environmental consultants can face. What then can be learned from the Challenger 
disaster that can be applied to the debate over a consultant’s reporting obligations?  
First, a summary of the facts, at least as Roger Boisjoly recounts them: 
 

� Scientific test data strongly pointed to O-ring failure at lower ambient 
temperatures. 

� The probability of significant harm (injury and death) was high due to this failure. 
� He reported this problem to supervisors and management on several occasions. 
� He recommended to management that the January 28, 1986, launch be scuttled 

because of the low forecasted temperatures. 
� Other engineers on the project team supported his recommendations. 
� NASA management decided to override the engineering recommendation and 

make a management decision to launch. 
� In light of unyielding opposition, he finally gave up on trying to change the 

decision. 
  
Did Boisjoly fulfill his ethical obligations as a professional engineer, especially with 
respect to the handling and reporting of information?  Was the course of action that he 
pursued effective in reducing the risk to the Challenger astronauts?   One way to answer 
these questions is to work through the list presented in the preceding section of this 
paper:   
 

� Were the data supporting the position verified and documented?  Morton Thiokol 
conducted tests on the O-rings and the results of these tests, which directly 
related to the potential for malfunction of the O-rings during launch conditions, 
were well documented and presented to the NASA decision-makers.   

 
� Did the situation warrant reporting?  In Boisjoly’s judgment, the data were sound 

and overwhelmingly supported the conclusion that there was a significant 
probability that harm would result.  
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� Were competing priorities considered?  In the Challenger situation, the threat of 
harm was so extreme that no competing priorities affected Boisjoly’s 
recommendations.    

 
� Was the potential for harm independently corroborated by other experts?  

Boisjoly consulted his engineering colleagues at Morton Thiokol, and they agreed 
with him that the O-rings posed a serious risk. 

 
� Was the situation communicated effectively to the decision-makers?  Here, it is 

difficult to assess the effectiveness of Boisjoly’s communicatios.  A review of his 
article shows that he and other members of the engineering team were specific 
and clear in their reporting of the risk.  There was no question what message 
they were trying to send.  Although the situation was extremely emotional and 
some of the discussions were heated, Boisjoly appears to have stayed with the 
facts and avoided personal attacks. 

 
� Were the right people in the organization informed?  Prior to the incident it 

appeared that the engineering team was reaching the right people – the final 
decision-makers. Boisjoly and his colleagues didn’t simply document their 
concerns to protect themselves; they made sure that the decision-makers heard 
and understood their concerns.  Unfortunately, the final decision by management 
about how to interpret the O-ring evidence and, consequently, the final decision 
to go ahead with mission came only hours before the launch.  In hindsight then, it 
could be argued that too little was done too late.  

 
� Ultimately, was information effectively and appropriately communicated to those 

potentially affected?  Neither Boisjoly nor other members of the engineering team 
went public with the information, at least before the disaster occurred.  From a 
reading of his account of the event, it doesn’t appear that Boisjoly alerted the 
individuals most vulnerable to the threat posed by NASA’s final launch decision – 
the astronauts themselves.  Nor was the media informed of what Boisjoly 
believed to be a dangerous decision.   It is important to note that the O-ring flaw 
only evolved from a design problem to a real threat when NASA management 
decided to place greater weight on management considerations than engineering 
ones.  And this decision was made very late in the game. 

     
Once again, did Boisjoly act ethically in his reporting of this situation?  By all accounts he 
did; but in spite of his best judgment and intentions, a catastrophe occurred. 
 
Conclusion  
 
Strident disagreements such as the one described in the introduction to this paper 
should be rare occurrences for the environmental consultant.  And, hopefully, no 
consultant will be placed in the “life or death situation” in which the Challenger project 
engineers found themselves. However, environmental engineers and scientists, lawyers, 
and other professionals may reasonably disagree on the proper and ethical course of 
action in a “borderline” situation – for example, when opposite, but defensible 
conclusions are reached about the hazards posed by an ongoing environmental release 
or the degree of risk that is acceptable.  The competing pressures of confidentiality and 
contractual obligation may strongly influence the consultant’s decision.  And the specter 
of unemployment may hang over the consultant turned whistle-blower.  However, the 
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consultant must always remember that protection of the public is paramount and must 
take seriously the obligation to exercise sound judgment.  Regardless of the 
consequences, the consultant is ultimately bound by the fundamental principle of 
professional ethics in any decision that he or she makes.  
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	MEMORANDUM
	SCHEDULE OF EVENTS
	THURSDAY, AUGUST 1, 2002
	9:00-9:30 ENVIRONMENTAL CASE LAW UPDATE
	ANYTHING GOES By Carrick Brooke-Davidson
	Carrick Brooke-Davidson


	9:30-10:30 AIR QUALITY BOARD– Inherit the Wind
	Pamela M. Giblin-Senior Partner, Baker Botts L.L.P.
	V.A. Stephens- Assoc. Director Energy and Transportaion
	John Pemberton- Chief of Staff, Office of Air and Radiation
	R.B. Ralph Marquez- Commissioner, Texas Natural Resource Conservation Commission

	10:50-11:35 WATER QUALITY– River Dance
	Sara Burgin– Brown McCarroll. LLP

	11:35-12:00  FUTURE OF SUPERFUND – Arsenic and Old Waste
	Larry Starfield, Deputy Regional Administrator, U.S. EPA

	1:15-1:45 – REGISTRATION OF OIL AND GAS– The Producers
	Michael Williams, Chairman, Railroad Commission of Texas

	1:45-2:30 – STATE ENFORCEMENT PANEL – Ain't Misbehavin'
	Gindi L. Eckel, Canty & Hanger, L.L.P.
	Leonard Spearman, TNRCC

	2:30-3:15 – ENFORCEMENT DEBATE – A Funny Thing Happened on the Way to the Forum
	Scott Segal, Bracewell Patterson, LLP

	3:35-4:00 – POST 9/11 ISSUES OF MUNICIPALITIES 
	4:00-4:45 – BROWNFIELDS PANEL – Camel-lot
	Myron O. Knudson, P.E. EPA

	4:45-5:15 – AGENCY INFORMATION SYSTEMS – The Wiz
	Ragan S. Tate, EPA

	FRIDAY, AUGUST 2, 2002
	8:45-9:15 – PRO BONO/ENVIRONMENTAL ETHICS– Swet Charity
	Andrew Strong, Campbell, George & Strong. LLP

	9:15-10:15 – TOXIC TORT LITIGATION DEMO – The Full Monty
	Wade Porter – Haynes and Boone, LLP
	Michael J. Mazzone– Haynes and Boone, LLP
	Particulate Toxicology: Risk Assessment Applications
	Dr. Gary Krieger, New Fields Courtroom Sciences, Inc.


	10:35-11:15 – ENVIRONMENTAL MANAGEMENT SYSTEMS – How to Succedd
	Scottie C. Aplin – Advanced Micro Devices
	Jerry E. Hendon – Pilko & Associates, LP

	11:15-12:00 – EPA/TNRCC RELATIONS – The Odd Couple
	Gregg Cooke – EPA
	Robert J. Huston – TNRCC

	1:15-2:00 – CONSULTANTS PERSPECTIVE ON ENVIRONMENTAL REPORTING ETHICS –Cat on a Hot Tin Roof
	David Cabe – Zephyr Environmental Corporation
	LAWYER'S PERSPECTIVE ON ENVIRONMENTAL REPORTING ETHICS
	Sally A. Longron – Carrington, Coleman, Sloman & Blumenthal. LLP


	2:00-2:40 – PERMIT TIMEFRAME REDUCTION PROJECT
	J.D. Head– Fritz, Byrne & Head, LLP
	TNRCC PERMITTING
	Mark R. Vickery – TNRCC


	AIR & WASTE MANAGEMENT OVERVIEW
	Application/Renewal Form
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