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The Sixteenth Annual Texas
Environmental Superconference

WELCOME
TO: Attendees
FROM: Planning Committee
DATE: August 5, 2004

On behalf of the Environmental and Natural Resources Law Section of the State Bar of Texas, the Air and
Waste Management Association-Southwest Section, the Water Environment Association of Texas, the
Texas Association of Environmental Professionals, the Auditing Roundtable, and the American Bar
Association Section of Environment, Energy & Resources, welcome to the Sixteenth Annual Texas
Environmental Superconference, “Get Real.” As you know, the conference is an annual event established
to create a dialogue among the attendees, who are drawn from the public and private sector and from the
legal and technical professions. The conference provides excellent continental breakfasts, lunches and
snacks, and plenty of breaks to encourage participants to discuss environmental issues informally, as well
as gifts and quizzes and prizes.

For Friday’s open mike session, note cards are provided for you to write your questions. Please place
your written questions in the designated box at the registration table. You also may ask questions in
person, should you prefer.

As always, there are evaluation forms for the program. We appreciate your taking the time to complete
them. The organizers of this program take into account these forms in planning next year’s conference.
In addition, if you have an interest in having a particular topic presented, or in speaking on a particular
topic, the evaluation form is the appropriate place to provide that information. Suggestions for themes for
next year also are being solicited. Next year’s conference is scheduled for August 4 - 5, 2005. Please
mark your calendars. If you would like to receive next year’s program electronically, please provide us
your e-mail address if you did not include it in your registration.

If you have any questions or comments, please do not hesitate to contact any member of the Planning
Committee at the conference, or, thereafter, Jeff Civins at (512) 867-8477 or
Jeff.Civins@haynesboone.com.



AGENDA
THE SIXTEENTH ANNUAL

Texas Environmental Superconference

THURSDAY AUGUST 5, 2004

TAB 1 9:00 —-10:20 Land Bevitalization/Brownfields/Superfund-panst — Extreme Makeover
Moderator: john Dugdale, Andrews Kurth, LLP
Sam Coleman, EPA Region 6
Jonathan Weisberg, EPA Region 6
The Honorable Dennis Bonnen, Texas State House of Representatives
Byron Ellington, Railroad Commission of Texas
Caroline Sweeney, TCEQ

10:20 —10:40 Break

Moderator: Jim Morriss, Thompson & Knight

TAB 2 10:40 ~ 11:15* Envivonmental Management Systems - Playing It Straight
Israel Anderson, TCEQ
William Bozzo, DynMcDermott

TAB 3 11:15 — 12:00 RCRA Update - funkyard Wars
Scott Sherman, EPA D.C.

12:00 —1:15  Lunch - Iron Chef

Moderator: David Cabe, Zephyr Environmental Corporation

TAB 4 1115 - 1:35%  Professional Licensing ~ The Apprentice
Ed Miller, Texas Board of Professional Geoscientists

TAB 5 1:35 ~2:50  Alr Quality - Pansi - Under One Roof
Rod Johnson, Brown McCarroll, Moderator
Joe Futton, City Public Service, San Antonio
Carl Edlund, EPA Region 6
David Schanbacher, Commissioner, TCEQ
Gregg Cooke, Guida, Slavich & Flores
Jim Blackburn, Blackburn & Carter, P.C.

TAB 6 2:50~3:15  Water Guality - Love Cruise
Lauren Kalisek, Lloyd, Gosselink, Blevins, Rochelle, Baldwin & Townsend, P.C.
David Gillespie, EPA Region 6

3:115~-3:30  Cookie Break - Are You Hot?

Moderator: Mary Sahs, Sahs & Associates, P.C.

TAB 7 3:30-3:50  Water Resousces — Croc Hunter Challenge
Carolyn Ahrens Wieland, Booth, Ahrens & Werkenthin, P.C.

TAB 8 3:50—4:35  Alternative Energy — The Simple Life
Chairman Victor Carrillo, Railroad Commission of Texas
Tracy Hester, Bracewell & Patterson, LLP

TAB 9 4:35 —5:15%  Enforcement ~ Fear Factor
Jennifer Sidnell, TCEQ
Chuck Sheehan, EPA Region 6
Pam Giblin, Baker Botts L.L.P.
Rick Lowerre, Lowerre & Kelly

TAB 10 5:15~6:00  Reception — American Idot
Honoring Ann Klee, EPA General Counsel




FRIDAY AUGUST 6, 2004

TAB 11 8:45 —9:10  Natural Resource Bamagas Litigation — Eco Challenge
Andrew Strong, Campbell, George & Strong LLP

TAB 12 9:10 - 9:40* Agency Data ~ Big Brother
Jeff Saitas, Saitas and Arenson
Brenda Clayton, Kelly, Hart & Hallman, P.C.

TAB 13 9:40 —10:20 Region 6/TCEQ ~ Point/Counterpolnt - Married by America
Larry Starfield, Deputy Regional Administrator, EPA Region 6
- Larry Soward, Commissioner, TCEQ

10:20 —10:40 Break

Moderator: Cindy Smiley, Kelly, Hart & Hallman, P.C.

TAB 14 10:40 - 11:45* Case Study - Part | ~ Contraci Dispute/Hegotiation
Regarding Discovery of Contamination ~ Trading Spaces
Seller's Counsel ~ Janet McQuaid, Fulbright & Jaworski
Buyer's Counsel — Pat Larkin, Strasburger & Price
Forensic Chemist —~ Ileana Rhodes, Shell Global Solutions (US) Inc.

11:45 - 1:00  Lunch - The Restaurant

Moderator: Peter Gregg, El Paso Corporation

TAB 15 1:00-1:30  HB% - Effect of Tort Reform on Toxiz Tort and Envirommental Litigation ~
House Rules
Stan Perry, Haynes and Boone, LLP

TAB 16 1:30 - 2:35%  Lase Study ~ Part i1 - Toxic Tort Sult ~ Scare Tactics
Plaintiffs’ Counsel - Jay Beverly, Dow, Golub, Berg & Beverly
Defendants’ Counsel - Bill Jackson, Connelly, Baker, Wotring & Jackson, LLP
Toxicologist — Dr. Phil Goad, Center for Toxicology and Environmental Health, LLC

TAB 17 2:35—-3:00 Pipeline Regulation —~ Weakest Link
John Jacobi, U.S. Department of Transportation, Office of Pipeline Safety
TAB 18 3:00~3:45 Open Mike - Star Search

Moderator: Chuck Sheehan, Deputy Regional Administrator, EPA Region 6
Lydia Gonzalez Gromatzky, TCEQ
Jennifer Sidnell, TCEQ

Mark Vickery, TCEQ

Closing Remarks — Surviver
Jeff Civins

3:45 Sundaes — Temptation Island

* Sessions with ethics credits
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Executive Summary

In November 2003, Acting Deputy Administrator Stephen L. Johnson requested that a
small work group be established to conduct a relatively quick internal review
(approximately 120 days) of the Superfund program. The main objective of this review
was to identify opportunities for program efficiencies that would enable the Agency to
begin and ultimately complete more long term cleanups, also known as remedial actions,
with current resources. This internal study is intended to complement the work being
done by the Superfund subcommittee of the Agency’s National Advisory Council for
Environmental Policy and Technology (NACEPT).

The Agency currently has a backlog of sites that are ready for long term cleanup, but
lacks adequate funding to begin the remedial action. To a large extent the shortfall is the
direct result of the evolution and maturation of the program, with the universe of
Superfund sites expanding in both number and type. Sits now entering the long term
cleanup phase tend to be larger, require multiple remedies and are more complex than
those originally placed on the National Priorities List (NPL).

This new and expanded universe has put increased demands on the program overall.
Funding needs have increased further as a greater proportion of the sites have progressed
through the study phase and into the typically more costly cleanup phase. A significant
challenge before the Agency and Congress, therefore, is how best to navigate this period

when there are high funding needs for long term cleanup. The extraordinary demands of
the especially large sites make this challenge all the more dlfﬁcult

Congressional Action in FY 2004

Over the last several years, EPA’s senior managers have expressed concern about the
Agency’s inability to fund all of the Superfund long term cleanups that otherwise are
ready to proceed. While EPA continues to address immediate public health threats
through its short-term, emergency cleanup program, the Agency lacks adequate funds to
address the growing number of sites that are ready for long term cleanups each year.

The House and Senate Appropriations Committees, and stakeholders outside of EPA,
have also been concerned about this problem. Congress most recently expressed its
concern during the Agency’s FY 2004 appropriation in the following ways:

o The House Appropriations Committee in its FY 2004 report directed the EPA
Inspector General to evaluate Superfund expenditures in EPA headquarters and




the Regions and to recommend options for increasing resources directed to
cleanup while minimizing administrative costs.

e Inits FY 2004 report, the Senate Appropriations Committee noted that the
Agency was spending only 16 percent of the annual appropriation on site
construction and long-term response actions, and directed the Agency to direct no
less than 22 percent of the annual appropriation to site construction.

When the Conference Committee completed work on the Agency’s FY 2004 budget, it
did not direct the Agency to increase its percentage of funding for site construction.
Rather, the Conference Committee made clear its expectation that the Agency direct the
maximum amount possible to long term cleanup activities. The percentages in question
represent how the Agency chose to distribute a portion of the Regions’ funding. Those
decisions on funding allocation were not intended to represent all funding dedicated to
long term cleanup, though it is clear the Agency did not adequately communicate that
fact.

This percentage understates the true amount the Agency spends on cleanups, reflecting
only the extramural portion (what the Agency spends on cleanup contractors and other
federal agencies), and does not include the cost of EPA staff necessary to manage the
projects. The percentage also does not include short term, emergency cleanup actions
taken at sites which contribute to the ultimate long term construction or the technical
assistance required during the long term construction; and the EPA staff that support all
of these activities.

In addition, at this point in the program, over 70 percent of Superfund cleanups are
performed by potentially responsible parties (PRPs) as a result of EPA’s enforcement
program. The value of this work over the life of the program is more than $18 billion as
of September 30, 2003. Also not included is the cost of enforcement and oversight of
potentially responsible parties (PRP) who are conducting cleanup

The use of a simple percentage measure like this also fails to consider the costs of all of
the necessary steps that must occur before a site reaches the cleanup phase, both for sites
funded by EPA and by PRPs. Those steps include investigation of the site, identification
and testing to determine the extent of the problem, development of an acceptable cleanup
plan, and coordination with the local community.

Study Findings and Recommendations

The Superfund 120-Day Study is a short term, overall program review conducted by a
team of EPA headquarters and regional staff who have knowledge and experience in the
program, but are not all currently working in the program. Analyses of information from
Agency data systems helped to frame areas for analysis. This was followed by additional
data requests and an extensive number of interviews with Superfund program managers
in headquarters and the Regions, as well as with selected outside experts. To supplement
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the information gathered in the interviews, the study team prepared and sent out tailored
questionnaires to gather program-specific information.

What became apparent to the study team as it spoke to a wide spectrum of Superfund
practitioners across the country is that this is a complex, viable cleanup program with an
effective enforcement component. Over time, the program has improved how it measures
its progress, how it describes its work and achieves environmental results; however, there
is still room for further improvement.

The Superfund program has two primary foci: the long term cleanup of contaminated
sites, and the emergency response program. The emergency response program was
originally designed to provide for rapid cleanup of sites to eliminate immediate threats to
human health and the environment. Over the years, that response capability has evolved
and expanded so that today, Superfund’s emergency response mission involves not only
waste sites, but train derailments, biological contamination of Senate office buildings,
debris cleanup from the Colombia Shuttle disaster, and hazard assessment and cleanup at
the World Trade Center after 9/11. EPA has to prepare for its ever expanding role in
preparedness for counter terrorism response and Homeland Security such as continuity
for operations plans and continuity of Government functions. Like a fire department,
Superfund has to expend significant resources in staff, training and infrastructure simply
to be prepared to respond when needed. The program has evolved as well as it addresses
an ever changing list of Superfund sites which require long term cleanups, ranging from
drum disposal sites and landfills, to abandoned smelters, sediments in rivers and harbors,
and hard rock mining sites.

In addition, the program is complex administratively. Due to the need to track all of the
Agency’s costs at a site in order to recover those costs from potentially responsible
parties, the Superfund program has a level of administrative complexity that does not

~ exist anywhere else within EPA. This investment in the development of cost recovery
cases has resulted in settlements with potentially responsible parties of $3.9 billion as of
September 30, 2003. The Agency has also worked closely with PRPs over the years to
ensure that funds they submit pursuant to cash-out agreements are only used at specific
sites or even specific portions of those sites. While these administrative requirements are
burdensome, they give the Agency and PRPs confidence that the Agency is using the
funds appropriately. '

The recommendations on improving resource utlhzatxon can make the Superfund
program even stronger and, if implemented aggressively, will measurably increase the
resources available for remedial action construction, perhaps by tens of millions of
dollars annually. Program policy recommendations also hold the potential to reduce
future out-year funding needs by a similar order of magnitude.
However, it is unrealistic to conclude that the recommendations of this report, however
aggressively they are implemented, will fully address the projected funding shortfall of
this changing program.
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The most important recommendations on Superfund policies, with regard to the
program’s resource needs, are those that work to minimize the Agency’s response
funding needs. Key among these is:

e collaborating effectively with other federal and state cleanup programs under an

integrated cleanup approach,

e using the NPL and Fund-financed actions as effective tools to leverage cleanups

by others, -

e maintaining a consistently strong enforcement program, and
e applying cost-conscious decision making in all facets of the program.

The study’s findings fall into six key areas. They include:
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¢ Provide Leadership and Vision

To address cross-office issues more effectively, the study team recommends the
creation of an overarching internal Superfund Board of Directors to provide
enhanced program leadership, program coordination and accountability. In
addition, with the growing complexity of the program coupled with tightening of
resources, the Office of Solid Waste and Emergency Response (OSWER) needs
to more clearly articulate the hierarchy of cleanup goals. Headquarters offices
and the Regions also need to reinforce these clear goals with several new or more
focused performance measures. '

Build on Past Successes

After more than 20 years of operational experience and numerous program
evaluations that have resulted in many improvements along the way, the Agency
has many successes and lessons learned upon which it can build. The program is
strongest when it integrates a variety of cleanup approaches and authorities into
the overall response program. Much of the cleanup progress across the nation
results from PRPs conducting over 70 percent of site work.: To continue or
enhance those results requires that the program continues to list sites on the NPL
where appropriate, provide adequate funding for EPA to do the work where
responsible parties are recalcitrant, and continue aggressive enforcement and cost
recovery programs.

Continue to Develop a Better, More Effective Cleanup Program

There are opportunities for further cost and time savings through such
programmatic changes as reviewing and updating specific records of decision and
broadening the scope of the National Remedy Review Board to drive down
remedy costs. Other recommendations include improving the cost-effectiveness
of the analytical support program, improving cost analysis capabilities, and
possibly developing national standards for a limited number of high-priority



-contaminants. OSWER has already been working with the Regions on a series of
cost management initiatives.

e Improve the Use and Management of Agency Resources

The measures the study team identified to reduce demands on appropriated funds
include improving the use of special accounts; speeding up the closeout of
interagency agreements, grants, and contracts; and improving the timeliness of
Superfund State Contract billing, obligations, reimbursements, and deobligations.
Other suggestions include reviewing interagency agreements for possible cost
efficiencies, such as negotiating consistent nationwide overhead rates with other
federal agencies.

e Improve Communications and Program Accountability

The study team recommends that the Agency review how it is tracking
Superfund’s milestones and program accomplishments to ensure it is providing a
comprehensive picture of today’s Superfund program, especially to Congress.
There is also value in conducting focused benchmarking studies to improve
performance in individual Regions; this will foster innovation, competition, and
use of agency-wide baseline standards.

e Make Purposeful Resource Shifts to Better Link Organizational Structure
with Program Needs

Over the last 24 years, the Superfund program has grown both in scope and
complexity. In the early years of the program, the focus of cleanup operations
was on “traditional” uncontrolled hazardous waste sites; i.e., Love Canal or
Valley of the Drums. Now the program is responsible not only for cleaning up
these types of sites, but also for addressing more complex sites as well as
responding effectively to complex 9/11 type of emergencies.

At issue is whether the program has maintained pace with changing program
needs. With the evolution and maturation of the program, opportunities exist to
use resources more effectively and efficiently, if not innovatively. Examples
include but are not limited to, sharing work across Regions, relying upon focused
areas of expertise (e.g. Centers for Applied Science among the Regional labs),
and consolidating some support functions.

Together, the recommendations of this report can build on past successes and create a
better, more efficient way to implement the changing Superfund program. They are
intended to improve upon a program that is working well, not one that is broken and
requires fixing. These recommendations represent the best current thinking on what EPA
can do with existing authorities and resources to efficiently implement the Superfund
program, toward the goal of increasing the pace of site cleanup.




Moving Forward

Consistent with the numerous previous studies and analyses of the Superfund program,
information collected during the study affirmed that Superfund is an inherently
complicated and complex program, dealing with cleanup requirements that have been
changing almost since it began 24 years ago. At the same time, Superfund has achieved a
high level of success as it has carried out its mission.

Despite the Superfund program’s complexity, and its unique administrative structure, it
has made and continues to make significant strides in addressing abandoned and
uncontrolled releases of hazardous substances across the country. With long term
cleanups complete at nearly 900 NPL sites and more than 7,000 emergency cleanups
conducted since its inception, the program is providing widespread benefits in terms of
both human health and environmental risk reduction and providing opportunities for
future beneficial land use.

Part of the program’s success is due to its willingness to assess its strengths and
weaknesses on an ongoing basis and to make modifications to improve cleanup
approaches and administrative processes. Even now, as stated earlier, OSWER and the
Regions are beginning to implement a series of cost- and time-saving recommendations,
a number of which were affirmed through the study team’s independent analysis.
Likewise, the Office of Administration and Resources Management has been working
with Agency senior managers to improve the management of grants and interagency
agreements.

Nonetheless, the study team found opportunities for greater efficiency in the use of
Superfund’s current resources. There are several tangible, near-term opportunities for
stretching existing resources further, and there are other promising means to move toward
more efficiently using the existing level of resources in the longer term. If the
recommendations of this study are aggressively implemented, this already strong and
effective program will be even better. '

While many of the implementation details will take time to work out, the Acting Deputy
Administrator has confirmed his expectation that the Agency will move forward with two
key aspects of implementation of the report’s recommendations. First, the Acting Deputy
Administrator will set up an internal Superfund Board of Directors. OSWER and the
Office of Enforcement and Compliance Assurance Assistant Administrators will co-chair
the board, whose members will include representatives from headquarters offices that
have Superfund responsibilities and from the Regions.

The role of the Board of Directors will be to enhance overall leadership and coordination
of all elements of the Agency involved with the Superfund program. Second, the new
Board will be responsible for preparing, coordinating and executing an action plan(s) that
addresses the recommendations contained in the following report. There are numerous
recommendations in the report; however, the Study Team identified the top
recommendations that would strengthen the leadership of the program and be most likely
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to result in additional funding for long term cleanups. These recommendations also
provide a blueprint for action for the new internal Board of Directors, and are identified
in the last chapter of the study — Agenda for Moving Ahead.
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Samuel Coleman, P.E.
Director
Superfund Division

Sam was born in Shreveport, Louisiana, to the proud parents Sam and Mildred Coleman,
both long time residents of Shreveport. He attended 81% and Eden Garden Jr High before
graduating with honors from Captain Shreve High School in 1974. He went on to attend Prairie
View A & M University, where he received his Bachelor of Science degree in Civil Engineering
in 1977.

Sam began his career with the U. S. Army Corps of Engineers in Fort Worth, TX as an
engineering intern. He worked his way through the ranks with the Corps managing complex
multi millicn dollar construction projects ranging from dams and spillways to Army Reserve
Centers. In 1984 he accepted a position in Seoul, Korea. While in Korea, Sam worked as the
Resident Engineer for the Demilitarized Zone and the Panmunjon Peace Village. Upon returning
to the U. S. in 1987, Sam was named the Resident Engineer for Ray Roberts Resident Office in
Sangar, TX. He continued his career with the Corps, ultimately being named Assistant Area
Engineer for North Texas.

Sam sought new challenges in 1989 when he accepted a position with the Environmental
Protection Agency (EPA) in Dallas, TX. He began his EPA career in the Hazardous Waste
Enforcement Branch. In 1993, Sam accepted a position in Washington, D. C. which led to his
appointment to the Federal Senior Executive Service in 1995 as Deputy Director of the Office of
Site Remediation Enforcement. He returned to Dallas in 1995, as the Director of the Compliance
Assurance and Enforcement Division. Sam is currently the Director of the Superfund Division in
Dallas.

He is married to the lovely Esther M. Foster and currently lives in Arlington, TX. They
have two wonderful children, Meredith and Zachary.



SUPERFUND PROGRAM

Implementation of the Superfund Program for EPA’s South Central Region which includes
Arkansas. Louisiana. New Mexico, Oklahoma, and Texas

- "Federal Comprehensive Environmental Response, Compensation, and Liability Act
(CERCLA),
> Superfund Amendments and Reauthorization Act (SARA),

- Qil Pollution Act (OPA),

> Emergency Planning and Community Right-to-Know Act (EPCRA) and

> Risk Management [112(r)] aspects of the Clean Air Act (CAA)

> Small Business Liability and Relief and Brownfields Revitalization Act of 2002

- Specific areas of activities:

. Hazardous waste site assessments, investigations, and scoring for National
priorities List (NPL) ranking activities;

. Appropriate response actions, including the remediation at abandoned hazardous
waste sites to protect health of people and promote the reuse of the property;

. Emergency response activities, such as, on-scene monitoring, oversight of clean
ups, and removal of accidental spills and releases of oil and hazardous materials;

. Regional Emergency readiness/preparedness and counter-terrorism proorams

. Oil Pollution Act (OPA) site cleanup program,;

. Public participation in activities relating to abandoned site clean-up, including,

comprehensive community involvement plans and communication strategies to -
educate and involve the public and elected officials;

. Support and assistance to States, local entities, and other stakeholders for the
development and implementation of the Brownfields Program;

. Oversight of remediation activities at Federal Superfund sites;

. Assigns liability for remediation costs to Responsible Parties at Superfund sites;

. Oversight of Responsible Party funded clean-ups;

. * Fund and assist states and Tribes in managing abandoned site clean-up programs;







Stan Hitt, EPA

Brownfields Legal Issues

Jonathan Weisberg
Acting Brownfields Coordinator
EPA Region 6

CERCLA Liability

¢ Section 107(a) of CERCLA
- Gurrent owner potentially responsible

— Even if did not cause or contribute to
contamination

“...real property, the expansion,
redevelopment, or reuse of
which may be complicated by
the presence or potential
presence of a hazardous
substance, pollutant, or

contaminant.”

7/30/2004

Program Overview

¢ Grants, “Show me the Money”

—To Local Communities
<« Environmental Assessments
+Cleanup
<+ Revolving Loan Fund for Cleanup

+Job Training for Assessment and Cleanup

- To States
< Vqluntary Cleanup Programs
+Environmental Assessments

¢ Liability Exemptions and




Stan Hitt, EPA

The Small Business Liability Relief Two Titles
and Brownfields Revitalization Act '
o Significant amendments to CERCLA — Signed e+ Title!
by President Bush January 11, 2002 De Micromis Exemption
- 0 Targeted some of the most inequitable MSW Exempiion
consequences. of Superfund’s broad liability Ability to Pay Settlements
scheme .
- - + Title ll
a in several cases, Act largely codified existing ) )
EPA policy Brownfields Funding
Contiguous Property Owners, Prospective
Purchasers, Innocent Landowners
State Funding, Enforcement Limits, NPL Deferral

Contiguous Property Owners Innocent Land Owners
+ Protects property owners from neighbors’ + Must purchase without knowing, or
* ;it:a?:;s owners of property contaminated having reason to know, of
er s
solely by a release from a contiguous or contamination
similarly situated property owned by someone + Release or threatened release by
-else . _ , : someone not in employment, agency or

.4 CPQ did not know or have reason to know of contractual rélationship w/lLO :
* contamination at time of purchase i
+ Analogous State Programs — Texas ILP

7/30/2004 o | 2




Stan Hitt, EPA

Bona Fide Prospective
Purchasers

¢ Must purchase after 1/11/02 to qualify

<+ BFPP not potentially liable or affiliated
(corporate, contractual, familial) w/PRP -

+ Disposal occurred before acquisition of
property

& Exempts BFPPs and tenants so long as the

person did not or does not impede a

response action

BFPP can purchase with knowledge

Distinction bctween BFPPs and
ILOs or CPOs
¢ Key: BFEPPs can purchase with

knowledge of contamination; ILOs and
CPOs cannot

¢ Therefore, only BFPPs can purchase
contaminated property that is on NPL, is
undergoing active State or EPA
cleanup, and retain liability protection

BFPP — Windfall Lien

4 Lien on property if US has un-recovered
response costs and the response action
increased the FMV of the property

¢ Lien cannot exceed increase in FMV

#7/16/03 guidance interpreting § 107(r)

“Common Elements” Guidance

0 Q: What are the threshold criteria to qualify
for a landowner fiability protection?

0 Threshold criteria: (1) perform “all appropriate
inquiry” on or before acquiring the property;
(2) must demonstrate they are not potentially
liable or affiliated with anyone that is.

7/30/2004



Stan Hitt, EPA

All Appropriate Inquiry

& EPA to issue regulations within 2 years

+ Pending regulations, two standé_rds, based on
date of purchase — After 5/31/97, ASTM
Phase |, Standard E1 527-97. ’

+ Negotiated Rulemaking Committee
Consensus Document in December 2003

+ Proposed Rule in Federal Register summer
2004.

Continuing Obligations

+ Compliance with land use restrictions
and institutional controls (2/19/03)

« Taking “reasonable steps” re:
hazardous substances

+ Cooperation, assistance and access
+ Compliance with information requests
+ Providing legally required notices

Superfund Landowner Exemptions

Not affiliated with

Conducts
responsible party ===

All Appropriate Inguiry

Contamination Not Known Contamination Known
Purchased after 1-11-02
Innocent
Landowners Bona Fide
- Prospective §
Contiguous Purchasers
Property
| .Owners
l Contamiration Found

+ Appropriate care/reasonable
steps

+ Complies with land use
restrictions/institutional
controls

A Providas infarmation

7/30/2004

Enforcement Limitations

¢ Limits-EPA’s 106(a) and 107(a)
authorit)f -
—- Against a person
—- Conducting a response action
- - At an eligible response site -
- - Regarding release addressed
—- In compliance with a state program
- Exception for ISE or State request




Stan Hitt, EPA

Eligible Response Sites

o “Eligible Response Site” and CERCLA
enforcement bar does not include: -

a Proposed or listed on NPL;

0 Subject to CERCLA order or CD; or

0 Federal property (except Tribal trust land).

o Others excluded unless EPA (consulting
State) makes property-specific determination
will protect HH&E and promote economic
development, greenspace or non-profit

State Voluntary Cleanup
Programs

o Texas — 1582 sites entered in VCP; 870
Certificates issued; RR Commission 29
entered VCP, 1 Cettificate issued

a New Mexico — 40 sites entered VRP; 18 VRP
Certificates issued

a Oklahoma — 60 sites entered, 10 cetrtificates
issued

0 Arkansas — 26 sites entered Brownfields
program; 5 Certificates issued

State Contacts

¢ TCEQ: Mike Frew (512) 239-5872

+ Texas RR Commission: Aimee
Beveridge (512) 463-7975

¢ ADEQ: Chris Hemann (501) 682-0854
+LDEQ: Roger Gingles (225) 219-3188 -
+ ODEQ: Rita Kotke (405) 702-5127

+NMED: Ms. Chris Bynum (505) 827-
2754

7/30/2004

Law
+ Brownfields Law (1/02)
(1) CPO, BFPP, ILO + Common elements
(2) Enforcement fimits (3/6/03)
(3) USTfields & Windfall lien (7/16/03)
I(:) é\i" Appropriate + Corrective Action
quiry Completion (68 FR 8757)

¢ State Laws + IC Guidance (2/03)

Guidance

Business
+ State VCPs
+ Insurance Available
+ Tax Incentives

Tools

+ Prospective Purchaser
Agreements (5/95, 4/03)

Comfort Letters (11/96, 2/01)




Stan Hitt, EPA

7/30/2004

Information

All liability

-guidance can be

found at
/www.epa.gov/com
pliance/resources/po

licies/cleanup/index.

+ Brownfields 2004 National Conference
‘September 20-22, St. Louis, MO

+ Jonathan Weisberg (214) 665-2180
+ Weisberg.Jonathan@EPA.Gov




Jonathan Weisberg is a senior attorney in Region 6 of the U.S. Environmental Protection
Agency, and is currently serving as Brownfields Coordinator for the Region. He served Region 6
as Assistant Regional Counsel from 1993 until 2004, working on a wide range of programs and
issues, including those pertaining to Enforcement of the Resource Conservation and Recovery
Act (RCRA) and Clean Water Act (CWA), New Source Review (NSR) and Title V permitting
under the Clean Air Act (CAA), Department of Defense base closure and realignment activities,
and a wide range of Superfund legal issues. He served as the legal advisor to the Region 6
Brownfields Program from 1995 until 2000, and is a current member of the Region 6 Land Reuse
Team. Prior to joining the EPA in 1993, he served as in-house counsel for Centex Real Estate
Corporation, a national homebuilder based in Dallas, Texas, as an associate with the Dallas law
firm of Stutzman & Bromberg, and as an attorney-advisor for the U.S. Department of Housing
and Urban Development in Washington, D.C. He is a member of the State Bars of Texas and
Pennsylvania. He received a J.D. from Washington University School of Law in St. Louis,
Missouri in 1987, an M.A. from the University of Texas at Dallas in 1984, and a B.A. from the
University of Texas at Austin in 1982.
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Representative Dennis Bonnen represents the 25th Legislative District in the Texas House of
Representatives. Elected to the Legislature in 1996, he is now in his fourth term of office.

He was appointed Chairman of the Environmental Regulation Committee for the 78th Legislative Session,
where he had the tremendous responsibility of seeing that the state and county were treated fairly on environmental
issues. During the session, he authored the bill that restored full funding of the federally-mandated Texas Emissions
Reduction Plan.

House Speaker Tom Craddick appointed him to represent the Texas House of Representatives as a member
of the Environmental Task Force of The Council of State Governments for 2003-2004, a group which encourages
multi-state problem solving. '

Bonnen presently serves on the executive committee of The Energy Council, a nonprofit corporation whose
main objective is to facilitate cooperation in national energy policy matters among energy producing states and
international affiliates.

Last August Governor Rick Perry appointed him to the Advisory Committee on Rock Crushers and
Quarries, which will advise the Texas Commission on Environmental Quality (TCEQ) on issues related to the
regulation and permitting of rock crushers and quarries.

He currently serves on the Select Committee on Public School Finance.

In addition to his Legislative duties, Bonnen is a senior vice president for business development for First
Community Bank. He and his wife Kim make their home in Angleton with their son Jackson.
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Byron J. Ellington, PG, CPG
Technical Manager
Operator Cleanup and Voluntary Cleanup Programs
Railroad Commission of Texas
512.463.5983

Byron Ellington has served as the Technical Manager of the Site Remediation Section of
the Railroad Commission of Texas (RRC) since February 2001. Mr. Ellington’s primary
duties involve the daily management of the Operator Cleanup Program, the Voluntary
Cleanup Program, and Site Remediation’s Grant Program as well coordination of
environmental assessment, risk assessment, and cleanup technical issues being addressed
by the section. Prior to the RRC Mr. Ellington worked in several cleanup programs with
the Texas Commission on Environmental Quality (TCEQ) and its predecessor agencies
dating back to 1989. From 1996 to 2000 Mr. Ellington served as TCEQ’s Brownfields
Coordinator, developing a structure by which local governments, non-profit
organizations, and other stakeholder could address cleanup and redevelopment of their
environmentally impacted properties. Between 1985 and 1989 Mr. Ellington worked in
the oil and gas industry and then for the Texas Water Commission making surface casing
determinations and salt-water injection zone authorizations (protection of useable quality
groundwater).

Mr. Ellington received a Bachelor of Science in Geology from the University of Texas at
Austin (1984), is a Certified Professional Geologist through the American Association of
Professional Geologist (since 1990), and is a licensed Professional Geologist through the
State of Texas (since 2003).






Brownfields
Initiatives
at the
TCEQ
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» Brownfield Site Assessments
» Voluntary Cleanup Program

» Innocent
Program

» TaxIncentives

(W

Brownfield Site
Assessments

» Funding provided by EPA
+ Small Business Liability Relief and
Brownfields Revitalization Act

» TCEQ provides: .
* Phase I & Il Environmental Site Assessments
* Guidance & Technical Assistance

ug
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Limitations on Brownfield
Site Assessments

» Only government and non-profit
organizations may apply

» Not a commitment to fully delineate
+ Average of $35,000 spent on each site assessment

» Does not include remediation ~ F™g
activities =S




To Apply for a Brownfield Site
Assessment

» Go to:
http:/fwww.tnrec.state.tx.us/permitting
/remed/vep/brownfields.html

» No application fee

» Need signed access agreement

B4

Voluntary Cleanup
Program

» Created in 1995

» Statute — Subchapter S of the Texas
Health & Safety Code (361.601 et
seq.)

» Rule — Chapter 333 of 30 Texas
Administrative Code -8

*

Voluntary Cleanup
Program

Provides incentives to assess and
remediateproperty:

» Liability Relief for Future
Landowners

» Protection from Enforcement a

/4

Eligibility for VCP

» Under Section 361.603, property
may not be subject to a TCEQ
permit or order

» Under Section 333.6, no response
actions may have been initiated
on the property . =
S




The VCP Process

» Application with fee ($1000)

» VCP Agreement with schedule of
future assessment & cleanup
submittals

» Assessment & cleanup activities
conducted & approved by TCEQ

» Certificate of Completion issued £ &

=

For More Info on VCP

http://www.tnree.state.tx.us/permitting/
remed/vep/index.html

» VCPApplicationForm

» VCP AgreementForm

» ExampleCertificatesofCompletion
» MOA between TCEQ & EPA

InnocentOwner/Operator
Program

» Created in 1997
» Statute — Subchapter V of the Texas
Health & Safety Code (361.751 et

seq.)
» Rule — Chapter 333 of 30 Texas
Administrative Code g

W

» Texas VCP News 7=

=

InnocentOwner/Operator
Program

Immunity from liability under the

Health and Safety Code and the Water -

Code if:

» Contamination from an off-site source

» Owner/Operator did not cause or
contribute to contamination

» Owner/Operatorgrantsreasonable ¥ =
access =




The IOP Process

For More Info on I0OP

» Application with fee ($1000)
» Site Investigation Report

» Notification to Adjacent Property

Owners
» Innocent Owner/Operator
Certificate issued

3
=

http://www.tnree.state.tx.us/permitting
/remed/vep/iop.html

» Application

» SiteInvestigationReportChecklist

» ExampleAdjacentLandowner
Notification r=

» Example A
<
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Tax Incentive

Section 312.211 of the Texas Tax

Code:

Allows municipalities to provide
property tax relief for certain
brownfield properties that are

located within a reinvestment zone

and have been cleaned up
through the VCP.

s
[

For More Info on Tax
Incentives

http://www.tnrce.state.tx.us/
permitting/remed/vep/
brownfields.html
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Caroline Sweeney
Litigation Division
Texas Commission on
Environmental Quality
512/239-0665
csweeney@tceq.state.tx.us
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Caroline Sweeney
Texas Commission on Environmental Quality

Mail Code 175
P.O. Box 13087

Austin, Texas 78711

Phone: 512/239.0665

Fax: 512/239.0606
csweeney(@tceq.state.tx.us

Caroline Sweeney is the Senior Attorney for the Remediation Section within the TCEQ'’s Litigation
Division. She has been with the agency since 1996 and provides legal support to the Superfund,
Natural Resource Damages, Petroleum Storage Tank, Voluntary Cleanup, Innocent Owner/Operator,
and Dry Cleaner programs.

Ms. Sweeney received a B.A. and a B.S. from the University of Texas and a J.D. from South Texas
College of Law.
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Environmental Management Systems: Playing it Straight
Texas Commission on Environmental Quality (TCEQ) Perspective

QOverview

This paper provides an overview of the Texas Commission on Environmental Quality (TCEQ)
Environmental Management System (EMS) program, which has been in place since December of
2001. An overview of the statutory direction and program rules are provided, along with how the
program is designed and a detailed update of the program incentives. A program update and results
are also provided. Finally, ways to continue to assure success with these types of performance-based
programs are provided.

Statutory Direction

The TCEQ EMS program was developed to implement HB 2997, Section 5.127, and HB 2912,
Section 5.131, both from the 77th Legislature, 2001. This legislation directed the agency to develop a
comprehensive program to provide regulatory incentives to encourage the use of EMSs and to
integrate EMSs into the agency’s regulatory programs including permitting, compliance assistance, and
enforcement.

Program Rules

The Texas EMS program is codified under 30 TAC Chapter 9, Subchapter C (Regulatory Incentives
for using Environmental Management Systems). The rules set forth the minimum requirements for an
EMS, as well as broad categories of incentives including technical assistance, modification of state or
federal requirements that do not change emission or discharge limits, flexibility in scheduling and
conducting inspections, and credit under compliance history. The rules provide the Executive Director
with broad authority on what to consider in providing incentives, and specifically list compliance
history, stakeholder involvement, and participation in voluntary programs as elements to consider.
Granting of federal incentives is tied to a site meeting EPA’s National Environmental Performance
Track (NEPT) criteria. Also, granting of incentives that modify state or federal requirements are tied
to a site going beyond the minimum requirements.

Program Design

The Texas EMS program has been incorporated into TCEQ's long standing CLEAN TEXAS-CLEANER
WORLD Program. The two top tiers of CLEAN TEXAS-CLEANER WORLD encompass the TCEQ EMS
program: The LONE STAR LEADER level provides state recognition and incentives and the NATIONAL
LEADER level provides federal recognition and incentives through NEPT. Availability of federal
incentives through the NATIONAL LEADER level has been accomplished through a Memorandum of
Agreement and a detailed work plan with EPA. Sites can gain membership in NEPT and gain
associated federal incentives through the Texas process.

The LONE STAR LEADER level requires a performance-based EMS that is focused on the site



operations, while the NATIONAL LEADER level requires all the elements of a LONE STAR EMS plus
additional requirements for environmental performance, stakeholder involvement, and community
environmental service projects. Performance is expected in three areas: maintaining or enhancing
compliance, controlling and/or reducing environmental liability, and reducing pollution beyond that
required by rule. Performance is evaluated through the TCEQ EMS Audit Protocols that can be found
at www.abouttexasems.org.

Sites are eligible for incentives once the site is approved through a TCEQ evaluation that includes an
on-site audit. Audits can be conducted by TCEQ or by third-party auditors that can demonstrate
equivalence to TCEQ EMS Audit Protocols (guidance for third party auditors is available at the Texas
EMS web site). Texas has one of the most robust standards for participation, while offering the
broadest set of incentives.

Incentives are designed for sites that have historically demonstrated results in continuous improvement
in environmental and compliance performance and implemented an EMS that is capable of producing
ongoing results. An EMS approved by the TCEQ must result in continuous improvement in both
environmental performance and compliance. Additionally, some component of environmental
- performance must be in areas that go beyond legal requirements - either by going beyond requirements
in areas that are regulated (e.g., hazardous waste reduction) or by addressing areas that are not
regulated (e.g., energy conservation). It is understood that sites will place varying levels of emphasis
on compliance versus environmental performance based on their current performance in each area.
That sites are not going to have perfect compliance or achieve zero environmental impact. The focus
is on improving the current operations, with the understanding that some base level of compliance and
environmental performance has already been achieved. These base levels of compliance are defined in
the TCEQ EMS Audit Protocols. ‘

Incentives Package

The TCEQ program has a robust incentive package with many additional incentives under
development. Incentive development goes through various steps. The first step is the initial
conceptualization of the incentive. Incentives can be suggested by non-governmental organizations,
state agencies, or regulated entities. The second step is review of the incentive by an inter-agency
team. The team reviews the incentives based on the following criteria:

1L The incentive must not be less protective of the environment or result in increased
emissions or pollution to the environment.
2. The incentive must not reduce public involvement.
3. The incentive cannot conflict with the statute.
4. Additional criteria are also considered such as: the logistical or cost impact to the

agency; the extent to which the TCEQ has authority and can influence the offering of
the incentive; whether the incentive conflicts with a major agency initiative.

Incentives that meet the agency criteria are then recommended to agency management. The third step
is consideration of the incentive by the Executive Director and Commission. Approval of incentives is
accomplished through Commission Work Session.




For those incentives approved in concept by the Commission, implementation of the incentives may
then be undertaken by staff. Implementation may involve simply putting a new practice in place (such
as discounts on training), or implementing a new agency policy (such as reduced penalties), or
proposal and adoption of a new rule (such as exemption from the Waste Reduction Policy Act or
credit under the Compliance History rules).

A summary of the incentives that have been approved by the Commission is provided in Tables 1, 2,
and 3.

Table 1: Incentives Approved by Agency Management and Implemented

Incentive Advocate* | Partner* | Lone National | National

Star Leader* | Leader w/
Leader* High CH**

Reduced fees for TCEQ training X X X X X

Technical and Program Assistance X X X X X

Networking and Partnerships X X X X b

Use of Logo and Annual Recognition x b4 X b. X

Custom Market Materials: Custom X X X

marketing including on-site recognition.

Credit under Compliance History: 10% X b ¢ X
credit under Chapter 60 TAC

Exemption from Source Reduction and b ¢ X b ¢
Waste Minimization Planning: Exemption
from 30 TAC Chapter 335 Subchapter Q
planning requirements.

Single point of contact for innovative X X X
activities: Assistance with multi-media
innovations and related issues

Stringency Evaluation: Stringency X X
evaluations under air programs so that sites
held to two similar standards (federal and state)

only be held to one.

Low Inspection Priority for EPA X X
Inspections: Does not include complaints or

sector initiatives

Reduced State Inspection Frequency: Case- b.¢

by-case reduction in inspection frequency

*Advocate membership is for non-regulated entities; Partner membership requires beyond compliance performance
and community outreach, and Lone Star Leader and National Leader are the CERTIFIED EMS Levels. The
National Leader Level is aligned with EPA’s National Environmental Performance Track.

**Compliance History



Table 2: Incentives Approved by Agency Management, Implementation in Progress

development.

Incentive Partner* | Lone Star National | National Leader w/
Leader* Leader* High CH**
Extended Hazardous Waste Storage Time: X X
This was adopted by EPA in April 2004 and will
need adoption at the state level.
Reduce MACT reporting: This was adopted X X
by EPA in April 2004 and will need adoption at
the state level. :
Additional notice for inspections: In X

Table 3: Incentives Approved by Agency Management, Implementation Planned

V: Allow for alternative compliance options
under Title V (if allowed by rule) without
requiring the option to be identified up front.
The equipment and/or operation would need to
be authorized under the New Source Review
(NSR) permit. This incentive will need federal
approval to implement.

Incentive Partner Lone Star National | National Leader w/
Leader Leader High CH
Reduced DMR Reporting: Reduced reporting X X
and monitoring under the discharge monitoring
report provisions of the Clean Water Act. This
incentive will need federal approval to
implement.
Alternative compliance options under Title X X

Stakeholder Group

The CLEAN TEXAS - CLEANER WORLD program has an open stakeholder group for interested parties to
participate in program development. To join, an organization can sign up through the Texas EMS web

site and receive email program updates and invitations to stakeholder meetings.

Program Activity and Results

Over 70 organizations in Texas have formally committed to join at the LONE STAR LEADER or
NATIONAL LEADER level. Some are in the process of developing their EMS and others have already
developed an EMS that is ready to be audited. Texas has conducted five formal audits and many
training/mock audits to help facilities improve operations. TCEQ has also provided training and

assistance to thousands of organizations.




Organizations that have attended TCEQ training have reported reductions of 5,385 tons of pollution
and saved $3.9 million. In addition, participants in mock audits have reported extensive results. One
local government showed cost savings and environmental results as a direct result of TCEQ assistance.
Results include switching to latex paints (versus solvent-based), increasing efficiency of lubricant use,
and increasing recycling efforts. Another site, a utility, is expecting to reduce oil spills by 200 per year
and save nearly $700,000 based on an audit observation and root-cause analysis.

Summary and Future Success

The Texas EMS program is still in its infancy. Future success will depend on continued participation
from the regulatory community and environmental stakeholders. Success of this program can yield
environmental results far beyond that achieved through traditional mechanisms and can also increase
efficiency and reduce costs. The quality and value of the incentives developed will correlate with the
quality and the performance that members can demonstrate. Maintaining high standards will assure
credibility for those that attain membership and will pave the way for future incentives. Both rigor and
innovation will be required to achieve the promise of performance-based regulations.
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Integration with EPA Texas EMS = Clean Texas Leader levels
. Texas EMS desrgned to lmplement HB 2997
and HB 2912
— Encourage use of EMSs -

= Integrate EMSs into agency's regulatory
programs :

~ Codified under 30 TAC, Chap 90, Sub. C
* Integration draws on strengths of both
- programs ,
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+ ' Formal integration plan approved by EPA
Octoher 2003 lays out a “delegated”
partnership approach 7

= Acceptance into TCEQ National Leader =
Acceptance into NEPT (State and Federal
Incentives)

s Acceptance into NEPT = Acceptance into TCEQ ag

: Natronal Leader Level !

CLEAN TEXAS CLEANER WORLD
CLEAN TEXAS CLEANER WORLD
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o Advocate
+ Partner
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¥ = Lone Star Leader
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program)

 Advocates and Partners

+ Advocate

-~ Promote Clean Texas, Cleaner World -

~ Support Commumty Environmental Outreach Projects
+ Partners

= Set Environmental Improvement Goals -

~ Implement Internal Environmental Training and
Awareness Programs ;

-~ Participate in Community Envrronmental Qutreach :
Projects i : :
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MS Leader Levels.
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Requnre Results - Audit Approach
~Results show ;ycercs; oy Y als and targets as

= identified by the EMS plan s
- Demonstrated enhanced or maintained cemghamw Sites
with very high compliance may be committed to only

<. maintaining their current level of compliance .- "
:Demonstrated mitigatiohicontrol of Hability associated mth
~..any routine, non-routme, and emergency situations -

+ Demonstrated reductions In impact fo the envnronment such
:+as reduced emissions, waste, etc ;
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4, Management Methods
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. Benefltsfor é" Levels

4" Reduced fees for Training :
-+ -Technical, Program, and Qutreach Assnstance

. Networkmg and Partnerships

. Recogmtlon .
~.During the Clean Texas Partnershrp Conference -

- Use of logo

- Higher Level of Recognition for Leader Level plus
Cemf cation to TCEQ EMS standard SRR
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 Lone Star and National
“Regulatory Incentives

o Addltlonal Beneﬂts for
All Members

. Comphance Htstory

~ Mitigating factor for parhcnpatlon in Clean
Texas, Cleaner World

= May be used by ED to reclassnfy poor
- performers .7

“'+_Penalty Policy - -

" '_ Reduction in penalty for pamcxpatxon in Clean
Texas, Cleaner World :

» 10% credit under bompliance history
+Exemption from Waste Reduction Policy Act
» Single point of contact for innovations
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Nat:onal IncentweS'

”Stnngency evaluatuons . . Approved lmplementataon Pianned
~Low pnonty for EPA routine mspectuons

- Reduced mspecnon frequency for state mspect:ons
(case-by-case)

- Extended Hazardous Waste storage tlme wnthout
- “requiring a permit :

s Reduced MACT reportmg&altematwe repomng S
.-z requirements for facilities that achieve MACT -~ 5

fAddmonal notice for mspectlons (lmp!ementatnon i

J Reduced Dascharge Momtonng Repomng

~ Needs federal approval to implement -

’ Altematwe compliance options under Title V
e Needs federal approval to xmplement
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Incentlve Deve!opment

. Sugges ed mcentwes must:
-+~ Not be less protective of the environment
== Not reduce public involvement

i Cannot conflict with statute
) Approved by TCEQ and EPA (lf federa!
~ incentive) -
e !ncentwes may { take
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CLEAN TEXAS CLEANER WORLD

CLEAN_T_EXAS CLEANER_WORLD

- Participati_on
« Over 250 total members at all levels:

+Qver 70 orgamzatuons formally submltted

. TCEQ has conducted: ,
= Five formal audits and numerous training audits -

-+~ Variety EMS training opportumtles :

7 A PROGRAM OF THETEXAS COMAISSION OK ENVIRDRMENTAL QuauTy

Future Success

. Contmued pammpatlon by regulated and
env;ronmenta! community

* High standards, rigor, and mnovatlon

» Quality and performance ovf,mvembers =
Valuable incentives - :
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" Declaration of Commitment at Leader levels

CLEAN TEXAS CLEANER WORLD

'EMS Results

EMS Training participants
- Reduced: '~ 5,385 tons of pollution

. - Saved $3.9 million

Mock Audit participants

— Cost savings and environmental .- -
improvements achleved asa direct result of
audtt : .
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Israel P. Anderson

Small Business and Environmental Assistance Division
Texas Natural Resource Conservation Commission

Israel P. Anderson is director of the Small Business and Environmental Assistance Division at
the Texas Commission on Environmental Quality (TCEQ). He also serves as the TCEQ’s Small
Business Advocate. The division provides confidential environmental technical assistance
without the threat of enforcement action. Staff members help customers comply with regulations,
prevent pollution, and minimize waste. It is a division priority to educate customers through
seminars, trade fairs, workshops, hotline assistance, and on-site technical assistance and to
recognize environmental achievements and inspire successes through voluntary programs,
awards, and special events. Division customers include small businesses, industrial facilities,
local governments, federal and state facilities, institutions, agricultural producers, schools, and
individuals.

Mr. Anderson received his Bachelor of Arts in Political Science from Trinity University in San
Antonio in January 1968, and his Master of Arts in Human Resource Management from Central
Michigan University in June 1982. He served in the United States Army for 25 years, retiring in
June 1993.

He began his employment with the TCEQ that same month serving as the seminar coordinator
for the Water and Wastewater program in the Government and Business Assistance section. He
helped create the Local Government Assistance Program whose mission is to provide a point of
contact within the TCEQ for local governments to get advice, technical assistance, and help with
environmental problem solving. In October 1997, the mission of the section was expanded to
include educational outreach activities such as seminars, workshops, and trade fairs. Mr.
Anderson became director of Small Business and Environmental Assistance in January 1999.

Israel P. Anderson, Director

Small Business and Environmental Assistance
Texas Commission on Environmental Quality
P.O. Box 13087 MC-112

Austin, Texas 78711-3087

Telephone: (512) 239-5319 - Fax: (512) 239-3165






ENVIRONMENTAL MANAGEMENT SYSTEMS:
ROUTE TO A PERFORMANCE PLUS PHILOSOPHY

William Bozzo
DynMcDermott Petroleum Operations Company

Introduction

With publication of the American National Standard, “Environmental Management
Systems — Specification with guidance for use” (ANSI/ISO 14001 — 1996) in
1996, U.S. facilities were provided an internationally recognized template that
could be used to manage the environmental aspects of their business. This
standard provides a mechanism for identifying the aspects and the associated
significant impacts (risks), and prioritizing those aspects so that a facility or
company can apply resources in an effective and efficient manner. When a
company chooses to utilize such a tool to aggressively address its environmental
risk it can transition from the traditional philosophy of managing to compliance
requirements, to a more far reaching performance based approach where
improving environmental performance becomes the goal. In essence,
compliance with the laws and regulations employed by environmental regulators
as a safety net against environmental degradation becomes the baseline or
minimum, with performance significantly beyond that minimum becoming the
norm. In some cases, only a marginal incremental increase in resources is
required for this performance based approach, and once implemented an
effective Environmental Management System (EMS) may even provide a positive
return on investment. This paper examines that experience.

Implementing ISO 14001:

The ISO 14001 standard consists of 17 elements which must be addressed within
the scope of the management system. Those elements are for the most part
relatively non-prescriptive and adaptable to the almost infinite variety of
businesses and facilities with environmental concerns. (For the details of these
management system elements, the reader is referred to the ISO 14001 standard:
ANSI/ISO 14001-1996.) However, certain of those elements can be arranged to
nicely describe in a very simplified manner how an environmental management
system works.

Affected facilities are engaged in one or more activities which describe the
business purpose. For example, a facility may produce, store, or transport a
chemical. Each activity has aspects associated with it that describe how it can
interact with the environment. For example, a chemical storage tank may
experience a certain loss rate due to evaporation. This loss many be economic
in that it represents lost product, or environmental in that it may degrade air



quality. The change that this interaction can produce in the environment is the
impact. (Note that an impact need not always be negative.) Negative impacts,
dependent on their significance, might be mitigated through application of some
sort of operational control, which could be physical or administrative in nature.
In our example, tank seals along with seal inspection and maintenance
procedures provide physical and administrative controls which reduce the risk
that the public will be affected by pollutants. It is generally appropriate to
preferentially direct resources to controlling. those operations that produce the
most significant impacts (providing the most marginal utility). But to assure the
operational control is carried out, it is imperative that there be a responsible
party associated with it. It does no good to require an action without someone
being responsible for its accomplishment. So how do we then determine if the
operational controls are effective? We develop an objective describing what we
intend to achieve, and a quantitative farget describing how much we intend to
achieve over a
certain period of
time. For
example,

reduce 1
emissions of / j

“chemical A” \ J \ ) \ )
from “tank B”

by "X Ibs per Determine Mitigate Continual
year.” This Significance Impacts Improvement

process can be illustrated as follows.

Keep in mind that the process can be applied to ongoing activities, as well as to
new activities as they enter the design or planning stage. In a nutshell you
determine significance, mitigate impacts, and continue improvement so that over
time through a continuous improvement process, the significance of aspects and
impacts (risk) diminish relative to other aspects. Thus the impact or potential
impact of the highest risk aspects is reduced, reducing their significance relative
to other aspects. In this way resources can be re-directed other aspects which
have now become relatively more significant.

Dealing with Environmental Risk:

What are the drivers to such an approach? From a business perspective,
reducing risk and increasing competitive advantage have value. Risk has a cost,
so any tool that can reduce risk, other things being equal, adds value, creating
an opportunity for a competitive advantage.

In the larger picture, risk management goes to protection of the public (the
driver for most environmental regulations), resource stewardship (the traditional




role of environmental requirements), and corporate exposure (which can affect
insurance and stock valuation). Risk can be described simply as a function of
severity times frequency. Reducing the probability that an adverse event will
occur reduces the number of such events over the long term, and the associated
costs or impacts. By the same token, reducing the magnitude of an event
typically reduces the costs or impacts. So in summary, risk can be addressed in
terms of severity and/or frequency, with reductions along either or both axis
potentially protecting the public, providing resource stewardship, and/or
enhancing corporate valuation.

When focusing on a traditional compliance based approach the scope is typically
directed to the facility, as permits and regulatory obligations are so orientated.
The risk management approach accommodates a broader perspective that
considers the impact that a facility’s actions may have on customers and
suppliers alike, in addition to the facility itself. This risk management focus on
outcome can provide a broader performance based approach and result.
Lowering the risk upstream and downstream, as well as on the facility itself,
takes a global, sustainable approach that can provide enhanced protection to a
broader public: certainly a better way.

Competitive Advantage:

But how can a competitive advantage of a facility or company enhance the
environment? There are many reasons why a particular business entity might
gain competitive advantage. Quite simply, when that advantage stems from a
beneficial environmental practice, the collateral effect is to perpetuate that
practice among competitors. In a capitalistic system, competitive advantages are
replicated or improved upon. Certain auto manufacturers flow their EMS
requirements down to their suppliers establishing ISO 14001 certification as a
business condition. Suppliers must hold certified ISO 14001 EMSs, and the
presence of an effective EMS should enhance the environment. If a supplier
does not meet this specification, it does not compete, and once the specification
is in place, proper implementation will drive environmental improvement.

Environmental Management Systems are a condition of participation in broader
performance plus programs, such as EPA’s National Environmental Performance
Track program, as well as variations on that program implemented by various
states. In addition to their purpose of benefiting the environment, these
performance plus programs can also offer business benefits. We are beginning
to see such benefits reflected in the corporate valuation process as surrogate
indicators of effective management of environmental risk. We are also seeing
that some major insurance companies are starting to recognize that
implementation and maintenance of effective EMSs with participation in



performance plus programs reduce environmental risk, reflecting this in the
policies they issue.

Other things being equal, a facility with a performance plus program carries less
risk, is more insurable, and has greater value to its stockholders. Why is this so?
It is expensive to operate as a non-compliant entity, and is becoming more so.
Fines and penalties, as well as possible civil and criminal actions continue to
escalate. These sorts of impacts affect insurance premiums and potentially
insurability. On the other hand the major costs in establishing a robust
environmental program are in getting to compliance. One must obtain the
expertise, do the analyses to understand facility activities and operations, and
adjust those activities in accordance with existing and developing requirements.
But once a company becomes effectively compliant, the marginal costs for
moving beyond compliance diminish and may even become negligible. This is
because instead of having to adjust activities and operations to a prescriptive
solution, as may be the case with attaining simple compliance, environmental
improvements beyond compliance can be tailored to the facility operational
philosophy. In fact, in some cases
there may be a return on moving
beyond compliance, especially when
the reductions in the cost of
managing wastes and pollutants are
considered, actually offsetting the
program costs. So transitioning from
simple compliance to a performance
based philosophy may in fact provide
a greater and more positive return
on investmeqt in resources than Compliance Status
simple compliance.

e, Compliance

A Mini Case Study on Performance Improvement:

There are many ways to approach performance improvement. What follows is a
mini-case study of a multi-state petroleum distribution and operation concern,
and its experience with improving environmental performance. In the 1980's the
combined facilities of the concern were experiencing an annual average of 86
reportable events (releases and permit noncompliances) per year. This was
recognized as unacceptable environmental performance and at about mid-1980
the concern began tracking metrics of these reportable events by facility and by
cause. This simple act of emphasizing metrics sharply reduced reportable events
(by 52%) to a fairly stable average of 41 events per year over the next 8 years.
Interestingly though, while the metrics were being tracked responsibility for
preventing recurrence was not clear due to a matrix management approach
involving facility and corporate personnel. In retrospect the metrics were not




being used to formally leverage improvement. Then in the early 1990’s a new
operational philosophy was implemented which clearly placed responsibility and
accountability for reportable events on the shoulders of facility managers, and
provided them the authority to reduce or prevent their continuing occurrence.
This philosophy was referred to as RAA (Responsibility, Accountability, and
Authority) and produced a dramatic improvement by an additional 68% to only
13 reportable events per year over the next seven years. While the
improvement was dramatic, there was no trend of continuing improvement. So
in the late 1990’s a way to further improve environmental performance was
sought.

After investigating a variety of options, a management system approach that
would instill the elements of environmental management into the overall fabric of
business systems was deemed an appropriate strategic solution. The ISO 14001
standard was selected as the template for implementing this system because it
was deemed as having broad recognition and adaptability. In addition it
provided the opportunity for rigor through a third party certification process.
And as an added advantage, it would eventually provide the foundation for
moving beyond the compliance orientation of avoiding reportable events to a
philosophy of minimizing environmental risk. And this orientation to minimizing
environmental risk goes directly to reducing reportable events, but not just to a
compliance threshold.

A desirable characteristic of the ISO 14001 standard is that it describes the EMS
as a process that spirals up through continuous improvement as it matures. It
starts with an Environmental Policy, that provides the foundation for planning,
and which is necessary to effective implementation and operation. At that point
checking and corrective action can be readily implemented to check the
effectiveness of the process, and is fed back to management through the
Management Review process. This provides a continuous improvement process
that addresses implementation through outcome, and provides for ongoing
correction of shortcomings with resources as appropriate through a continuing
cycle of improvement. Thus this system provides a mechanism for continuing
the reduction of environmental risk over time, beyond the compliance threshold.

A strength of the ISO 14001 EMS standard is that it demands the involvement of
management and affected employees alike. Management provides leadership.
It must be committed to

initially implementing the

EMS, in that successful
implementation of a EMS
rigorous management Concept
system requires the

commitment of a variety of

,  Mature
EMS




resources that are typically controlled by management. The operational concern
in this study chose to internalize implementation of the process to minimize
implementation costs and maximize employee understanding and “buy-in.”
Management recognized the need and made the investment of internal
manpower resources. As the process matured, management became actively
involved in effectively addressing opportunities for improvement that might
require realignment of resources or changes in policy. Management’s
iinvolvement was critical to efficient continuous improvement initiatives.
Implementation of the EMS involved employees in diverse areas ranging from
identification of aspects to upgrade of procedures, to process improvement
ideas. Once implemented, however, the employees’ commitment to the process
provided a key element to perpetuating continuous improvement. The
combination of management and employees provided the leadership and
innovation that lead from implementation to a performance plus approach.

In 2000, the U.S. Environmental Protection Agency implemented its Performance
Track program designed to recognize and encourage facility performance over
and above the compliance threshold. Key elements to participation in this
program are a functional EMS, specific commitments to continuous improvement,
community outreach, and management commitment. In return for such
commitments several incentives were offered, including recognition, technical
assistance, and for certain requirements as appropriate, flexibility that does not
diminish protection of the environment. These benefits can translate into cost
savings. Through interface and Memorandums of Agreement, EPA has and
continues to integrate this federal program with state programs, greatly
increasing the potential benefit.

So how does this improve environmental
Compliance performance? A traditional compliance approach
Requirement produces a clustering of performance about the
compliance threshold, with risk takers potentially
shading to the “red” noncompliant side and risk
avoiders shading to the “green” compliant side
producing a normal distribution, commonly referred
to as a bell curve. With a performance based

program there is a tendency - ,
towards compliance plus. This Compliance
means that the center of the Requirement
normal or bell distribution moves
to the right side of the compliance
threshold; with the majority of
facilities now incentivized to
perform beyond mere compliance,
providing a better track.




So what did the petroleum storage and distribution concern in our mini case-
study do? They implemented an EMS and utilized a third party registrar to
certify it against the ISO 14001 standard. The average of 13 reportable events
experienced during the 1990's was further reduced to an average of 6 reportable
events over the past 4 years, or a further improvement of 54%. Over the long
term the various improvements implemented by this facility produced
improvements from an average of 86 events per year in the early 1980’s to only
6 reportable events per year since 2000, or a 93% improvement.

This facility became a charter member of the EPA Performance Track program in
late 2000, committing to continuing improvement over and above compliance.
The ISO 14001 EMS, in conjunction with the commitment to improvement under
the Performance Track, has combined to produce meaningful reductions in risk
over the past four years. Specifically, waste disposal has been sharply reduced,
diminishing associated costs. An affirmative procurement process has been
implemented to purchase 100% environmentally preferred products that
encourage reuse markets, as well reduce the contribution of these products to
future waste streams. Spills of hazardous materials were also sharply reduced
eliminating corresponding cleanup costs. Using 1999 as a baseline, relative to
ISO 14001 implementation and Performance Track membership, this operational
concern realized cost savings and avoidances of $2.4 million through 2003 (four
years), against program costs of just under $200,000, or a 4-year return on
investment of about 1,200 percent. In this case the performance plus
philosophy paid for itself many times over.

Conclusion:

A fully and effectively implemented EMS can produce real and continuous
improvement in an environmental program. These improvements include
improved stewardship of resources and reduction of environmental risk. In
addition, the EMS can provide economic benefits to the operation, enhancing
valuation, affecting insurance costs and providing a positive return on
investment. And finally, an effectively implemented EMS is a gateway to
performance based regulatory programs that recognize those facilities willing to
commit to moving beyond the traditional compliance standard to providing
additional reductions in environmental risk and commitments to environmental
stewardship.
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Summary Information for William E. Bozzo

BIOGRAPHY:

Mr. Bozzo has been the corporate Environmental Manager for DynMcDermott Petroleum

Operations Company since 1993 with overall Environmental Program responsibility for

all facilities. DynMcDermott manages and operates five petroleum storage and pipeline

distribution facilities with a combined storage capacity of 700 million barrels. These

facilities are located in some of the nation’s most productive wetlands along the
-Louisiana and Texas Gulf Coast.

Under his leadership all five of DynMcDermott’s facilities have received and maintained
3" Party certification of their Environmental Management System against the ISO
14001 standard, and Charter Membership in the U.S. Environmental Protection Agency
Performance Track program. In addition DynMcDermott participates actively in state
environmental leadership programs in both Louisiana and Texas, and has received
recognition for environmental excellence at both the state and national level on
numerous occasions.

Mr. Bozzo has worked in the Environmental field for about 25 years gaining a variety of
field and corporate industrial experience with a number of companies including
Computer Science Corporation, McDermott, Lockheed-Martin, Boeing, Kansas Nebraska
Pipeline, and Dravo Utility Constructors, as well as field environmental research
experience with the U.S. Environmental Protection Agency and the Naval Research
Laboratory. He is currently a member of the Environmental Management System
Accreditation Council for the ISO 14001 National Accreditation Program. He also sits on
the Board of Directors for the Performance Track Participants Association (PTPA),
chairing the 2004 national conference. Mr. Bozzo recently earned a Six Sigma Black
Belt from Loyola University of New Orleans. Mr. Bozzo holds a Bachelors degree in
biology from Washington and Jefferson College, a Masters of Science degree in
environmental science from The American University, and a Masters of Business
Administration from Tulane University.
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SEPA Note to Correspondents

FOR RELEASEf MONDAY, SEPTEMBER 9, 2002

EPA ANNOUNCES CREATIVE APPROACHES FOR HELPING AMERICANS RECYCLE, RECOVER
ENERGY, MINIMIZE WASTE AND REVITALIZE THE LANDSCAPE

Dave Ryan, 202-564-7827 / ryan.dave@epa.gov

Urging Americans to take renewed responsibility for their individual impact on the environment, EPA
today announced the kickoff of a campaign challenging Americans to meet or beat two goals by 2005:
Boosting the national recycling rate from 30 percent to at least 35 percent, and curbing by 50 percent the
generation of 30 harmful chemicals normally found in hazardous waste. To help meet the goals of the Challenge,
EPA also announced 12 new innovative projects that will test creative approaches to waste minimization, energy
recovery, recycling and land revitalization.

The program, called the “Resource Conservation Challenge,” was announced by EPA at the National
Recycling Coalition’s 21* Annual Congress and Exposition in Austin, Texas.

“We are challenging all Americans to take a ‘hands-on’ approach to helping conserve our precious natural
resources,” said Marianne Lamont Horinko, EPA Assistant Administrator for Solid Waste and Emergency
Response. “EPA is asking Americans to adopt smart environmental practices, make smart environmental
purchases, reuse more products, and recycle at least one pound of their household waste a day. The results of the
Resource Conservation Challenge and the innovative projects will be less waste, more economic growth and
greater energy savings and recovery.”

The Resource Conservation Challenge comprises 68 projects whose hallmarks are flexibility, partnership
and innovation.

For example, in one of the projects, EPA is asking businesses and industry to join a “Waste Minimization
Partnership Program” to help achieve the national goal of a 50 percent reduction of 30 harmful chemicals by
2005. These chemicals, such as lead, are among the most harmful to public health and the environment. The five
founding members of the partnership are American Video Glass, Corning Asahi, Dow Chemical Corp.,
International Truck and Engine, and Toyota Motor Manufacturing,

EPA will do its part to support those actions that will contribute to meeting the Challenge goals.
These efforts include:

- Establishing partnerships and alliances with industry, states and environmental groups.
- Providing training, tools, and technology assistance for businesses, governments and citizen
groups.

R-158 -more-
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- Getting the word out through outreach and assistance to the general population, especially to youth
and minority groups.

In addition to the Resource Conservation Challenge, EPA is also partnering with states, academia,
non-profits, tribes and local government and industry to test innovative ideas to make EPA’s waste programs
more efficient and effective. Twelve innovative projects from around the country were announced by EPA today.
These creative projects demonstrate approaches to waste minimization, energy recovery, recycling and land
revitalization that may be replicated across various industries, communities and regions. The projects range from
making plastics from plant materials, to demonstrating the reuse potential of recycling residential building
materials. For example, one project will develop and solicit designs for readily reusable packaging for products
purchased electronically through the internet.

Founded in 1978, the National Recycling Coalition, Inc. is a nonprofit organization representing
all the diverse interests committed to the common goal of maximizing recycling to achieve the benefits of resource
conservation, solid waste reduction, environmental protection, energy conservation and social and economic
development.

Learn more about the Challenge at: http://www.epa.gov/epaoswer/osw/conserve/index.htm
Learn more about the Innovations Projects at: http://www.epa.gov/oswer/IWG.htm.
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The Environmental Protection Agency (EPA) is promoting the safe
reuse and recycling of cathode ray tubes and mercury-containing
equipment. The Agency believes that revising existing regulations for
these growing waste streams will facilitate better collection; lead to
more recycling and less disposal; and will better protect the environ-
ment. It will also help keep mercury and lead out of municipal landfills
and incinerators.

Background

Cathode Ray Tubes (CRTs). CRTs are the video display components of
televisions and computer monitors. CRT glass typically contains enough lead
to be classified as hazardous waste when it’s being recycled or disposed of.
Currently, businesses and other organizations that recycle or dispose of their
CRTs are confused about the applicability of hazardous waste management
requirements to their computer or television monitors. The Agency is propos-
ing to revise regulations to encourage opportunities to safely collect, reuse, and
recycle CRTs.

Mercury-containing Equipment. Mercury is contained in several types of
instruments that are commonly used by electric utilities, municipalities, and
households. Among others, these devices include barometers, meters, tempera-
ture gauges, pressure gauges, sprinkler system contacts, and parts of coal
conveyor systems. EPA has received data on mercury-containing equipment
since 1995, when it issued the first federal universal waste rule. The Agency
believes that adding mercury-containing devices to the universal waste stream
will facilitate better management of this waste.

Universal wastes are items such as batteries, thermostats, pesticides, and
lamps that are commonly thrown into the trash by households and small
businesses. Handlers of universal wastes follow tailored standards for storing,
transporting, and collecting wastes. These standards are designed to encourage
collection and keep these wastes out of municipal landfills and incinerators.




Action

Cathode Ray Tubes. To encourage more reuse and recycling, intact
CRTs being sent for possible reuse are considered to be products rather than
waste, and therefore not regulated unless they are being disposed of. If CRT
handlers disassemble the CRTs and send the glass for recycling, EPA is also
proposing to exclude them from being a waste, provided they comply with
simplified storage, labeling, and transportation requirements. Furthermore, the
Agency believes that if broken CRTs are properly containerized and labeled
when stored or shipped before recycling, they resemble commodities more
than waste.

Finally, processed glass being sent to a CRT glass manufacturer or a lead
smelter is excluded from hazardous waste management under most conditions.
If the glass is being sent to any other kind of recycler, it must be packaged and
labeled the same as broken CRTs. The Agency believes that these proposed
changes will encourage the recycling of these materials, while minimizing the
possibility of releasing lead into the environment.

Mercury-containing Equipment. The universal waste rule tailors man-
agement requirements to the nature of the waste in order to encourage collec-
tion (including household collections) and proper management. Universal
waste generators, collectors, and transporters must follow specific
recordkeeping, storage and transportation requirements. The Agency is pro-
posing the same tailored requirements for mercury-containing equipment.
Final disposal and recycling requirements remain unchanged.

For More Information

This fact sheet and other documents related to this rule are available on the
Internet at <http://www.epa.gov/epaoswer/hazwaste/recycle/electron/crt.htm>.
For additional information, or to order paper copies of any documents, contact
the RCRA Call Center. The Call Center operates weekdays, 9:00 a.m. to 5:00
p.m., and may be reached by dialing: 703-412-9810, TDD 703-412-3323, 1-
800-424-9346, or TDD 1-800-553-7672.
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HAZARDOUS WASTE MANIFEST
SYSTEM TO BE STREAMLINED

The Environmental Protection Agency (EPA) proposes to improve the Uniform
Hazardous Waste Manifest system by automating procedures and standardizing the
manifest form. Waste handlers could realize savings between $24-$37 million a year,
and states could save up to 25 percent in manifest-related costs while ensuring the
continuous, safe management of hazardous waste.

Background

For more than 15 years, hazardous waste handlers have been required to ship their
hazardous wastes according to the Uniform Hazardous Waste Manifest system. The
manifest form provides a complete paper trail of a waste’s progress from a generator
through its treatment, storage, and disposal. The form identifies the type and quantity
of the hazardous waste being shipped, the transportation companies that will transport
the waste, and the permitted facility that will treat, store, or dispose of the waste. In
addition, the manifest form also contains a generator’s certification of waste
minimization practices.

Whenever a waste handler takes custody of a waste shipment, it must sign the
accompanying manifest to acknowledge its receipt and thus create a record of the
shipment’s chain of custody. When the waste shipment is finally delivered to the
permitted facility selected to manage the waste, the receiving facility must sign the
manifest, retain a copy as a record, and return a signed copy to the generator who
originated the shipment. This closes the accountability circle and enables the generator
to verify that the shipment reached its final destination. Either EPA or a state agency
must be notified for appropriate action when a generator does not receive a final
manifest verification, or when a handler discovers that the shipment actually received
does not match the description of the waste on the manifest.

The regulations for generators and transporters in 40 CFR Parts 262-263 are affected
by this proposal. Related requirements for owners and operators of treatment, storage,
and disposal facilities in Parts 264-265 are also affected, along with state requirements
in Part 271.

Action

EPA proposes options to change the Uniform Hazardous Waste Manifest system.
Mainly, these changes would allow waste handlers the option of using an electronic



manifest to track their waste shipments, and would standardize further the manifest
form and procedures.

Automation

The proposed rule would enable waste handlers to conduct nearly all the waste
tracking and recordkeeping functions of the manifest electronically. The proposal
announces standard electronic data interchange and Internet formats that could be used
for originating and transmitting the manifest. Under the proposal, the electronic
manifest would be signed electronically either with a public key/private key encryption
method known as a “digital signature,” or with a “secure digitized signature” that uses a
digitizer pad and stylus to create a graphic image of a handwritten signature. The
proposal also includes computer security controls to protect the integrity of data and to
ensure that electronic manifests are processed and stored securely and accurately.

The automation options should significantly reduce the manifest paperwork burden,
and should also improve the tracking of hazardous waste shipments. Although waste
handlers still may opt to use a paper manifest, the Agency expects that automation will
provide better and more timely data on waste shipments for both waste handlers and
regulators.

Standardization

The Agency intends to eliminate manifest variability by further standardizing the
content and appearance of the manifest form. The new standard format announced in
the proposal could be used in all states. These proposed changes would eliminate the
different manifest forms that are currently required by many authorized states, and also
make it possible to obtain forms from a greater number of sources. All manifest forms
would be printed according to a precise specification to assure uniformity. Each form
would have a unique, preprinted manifest tracking number. Under this option, for
example, a waste handler with multistate operations could register and use its own
manifest forms everywhere they do business. EPA would oversee the process by which
states, waste handlers, or other printers would be registered to print the standard form
according to EPA’s specifications.

Impact

This proposal affects 92,000 businesses in 45 economic sectors that conduct hazardous waste
manifest-related activities. These include about 90,000 small and large quantity waste generators, 500
waste transporters, and 2,000 treatment, storage, and disposal facilities in 24 states. Simply
automating the manifest form could save up to $27million a year. :

For More Information

The Federal Register notice, this fact sheet, and related documents are available on
the Internet at http://www.epa.gov/epaoswer/hazwaste/gener/manifest/index.htm. For
additional information, or to order paper copies of any documents, call the RCRA Call
Center. Callers within the Washington Metropolitan Area please dial 703-412-9810 or
TDD 703-412-3323 (hearing impaired). Long-distance callers please call 1-800-424-9346
or TDD 1-800-553-7672. The RCRA Call Center operates weekdays, 9:00 a.m. to 6:00 p.m.
Address written requests to: RCRA-Docket@epa.gov or RCRA Information Center
(5305W), 1200 Pennsylvania Avenue, NW, Washington, DC 20460.




eManifest Stakeholder Meeting
May 19-20, 2004

EPA East Building, Public Hearing Room 1153

1201 Constitution Ave. NW, Washington, D.C.

>  Present and receive stakeholder input on the working-draft eManifest road map.

> Understand the lessons learned from other electronic manifesting projects.

> In small groups, identify and work through issues associated with creating a successful eManifest
approach, including baldncing consistency with flexibility, ensuring system security and usability,
and addressing cost and funding.

> Describe streamlining and other opportunities that might be created by an eManifest system.

8:30 Registration

9:00  Opening plenary — welcome and orientation (30 minutes)
»  Matt Hale, Deputy Director, Office of Solid Waste, OSWER
> Renee Wynn, Deputy Director, Office of Information Collection, OEI

9:30  The draft eManifest roadmap (1 hour)
> Rich LaShier, Office of Solid Waste

10:30  Morning break (15 minutes)

10:45 Group discussion of the draft eManifest roadmap (1'% hours)

> Develop group understanding about the road map

> Identification and discussion of alternatives

> Briefly describe the breakout group process:
- Business process, opportunities and governance
- Technology architecture
- Funding

p Identlfy key questions and issues for three breakout groups:

Reaction to the overall eManifest approach

- Pros and cons of alternatives
- Challenges to eManifest
- Strategies and partners to overcome these challenges
- Other options to consider or opportunities that might be realized

12:15 Lunch (on your own) (1% hours)

1:30  Lessons learned from other electronic manifesting systems (1 hour)
> George Rocoski, Ontario Ministry of the Environment
> Randy Smith, DOD Defense Logistics Agency

2:30  Afternoon break (15 minutes)

eManifest Stakeholder Meeting Agenda Page 1



2:45

4:15

5:00

Breakout groups — understand issues and questions (1% hours)
>  Business process, opportunities and governance

> Technology architecture

> Funding

Wrap up day 1 and plan for day 2 (45 minutes)

Adjourn

8:30

10:15

10:30

12:00

1:15

2:00

3:00

3:15

4:15

5:00

Panel current needs and future visions for electronic manifesting (134 hours)
> Mike Fusco, Safety-Kleen

David Case, Environmental Technology Council

Liz Bols, Michigan Department of Environmental Quality

Glenn Miller, Northey-Smith

Dan Munyan, CSC

L 4

Morning break (15 minutes)

Breakout sessions — discuss solutions and path forward (1% hours)
>  Business process, opportunities, and governance

>  Technology architecture

> Funding

Lunch (on your own) (1% hours)

Report on business process, opportunities and governance group discussion (45 minutes)
Reaction to the overall eManifest approach and alternatives

Pros and cons of alternatives

Challenges to eManifest

Strategies and partners to overcome these challenges

Other options to consider or opportunities that might be realized

vV v v v

Report on technology architecture group discussion (1 hour)
>  See topics above

Afternoon break (15 minutes)

Report on funding group discussion (1 hour)
> See topics above

Wrap up and next steps (45 minutes)

Adjourn

eManifest Stakeholder Meeting Agenda Page 2




Breakout (or small group) sessions will be used so that meeting participations can “drill down” into some
of the key issues, questions, and major issues associated with who will design, implement, manage,
maintain, modify, certify, and approve eManifest system IT software, hardware, guidance, administrative
processes, modifications, upgrades, interfaces, and technical formats.

For purposes of this meeting, EPA has identified a number of potential approaches to developing and
implementing an eManifest system, includin g centralized, distributed, and shared services models.

Under a “Centralized Services” approach, all services are hosted on a primary network location.
Mission-critical data is located at the primary location.

Under a “Distributed Services” approach, private firms would develop eManifest systems that adhere to a
set of promulgated standards. Services and data, regardless of type, may be hosted by any network
partner.

Under a “Shared Services” system, nmnifest handling services and manifest ‘documents’ would be
hosted on a primary network location. All other services and data may be hosted by any network partner
wishing to participate.

Of the three, it seems that the Shared Services approach best addresses the stakeholder comments
received thus far, offers robust security for non-repudiation, and provides an opportunity for value-added
development of additional services by network partners.

EPA wishes to thoroughly vet this proposal with stakeholders, both as a group and in focused small group
breakouts, as described below:

¥

EPA anticipates that the business process, opportunities, and governance breakout group will focus on

how to use the eManifest to address current information and process requirements, as well as new

opportunities (potential roles and functions) that may be created by an eManifest and should, therefore, be

factored into thinking about the system design, operation, and funding. For example, an eManifest might

be able to:

> Serve as a mechanism for consolidating a number of functions currently performed by hazardous
waste generators, transporters, TSDFs, state regulators, enforcement personnel and federal
regulators.

> Consolidate reporting requirements for the RCRA Biennial Report and other data collection
programs.

> Allow for integrated reporting and faster data collection and analysis.

This group will also discuss how an eManifest system might be administered and the role of EPA in
administering such a system.

eManifest Stakeholder Meeting Background Materials Page 1



The information technology architecture breakout group will focus on technical aspects of different

eManifest system approaches (i.e., software and hardware architectures) and explore the four main IT
systems:

>

Data subsystem: key assumptions, questions, and issues to be resolved related to manifest data (e.g.,
input, transfer, output, storage, and archive).

Services subsystem: key components of the IT application architecture and how they interrelate (i.e.,
interoperability), as well as defining potential discrete transactions that comprise the entire process.
Data security subsystem: how manifest data and IT applications will be kept secure.

Infrastructure subsystem: how data and IT applications will be managed (maintained, updated).

EPA will not be able to move forward with a “shared services” or other approach that involves the
Agency developing and hosting new applications or systems unless a stable source of funding is identified
for the entire life cycle of such a system. The funding breakout group will focus on evaluating a number
of possible funding mechanisms, such as:

>

>
>
>

User fees

Share-in-savings and other cost-recovery contracts

New federal appropriations earmarked for system development
Reallocation/earmarking of EPA state grants

eManifest Stakeholder Meeting Background Materials Page 2
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Scott A. Sherman
Associate General Counsel
U.S. Environmental Protection Agency

Scott Sherman is the EPA Associate General Counsel for Solid Waste and Emergency Response.
In this capacity, he serves as the senior EPA counselor for the nation's hazardous and solid waste
management programs and cleanup initiatives, including Superfund, RCRA, brownfields, federal
facilities, oil spills, USTs, and the emergency response program. As Associate General Counsel,
Scott also manages the Solid Waste and Emergency Response division of the EPA Office of
General Counsel.

Scott previously served as a Special Assistant Attorney General for the State of Texas and as a
senior legal and policy advisor to Texas state energy and environmental commissioners. He is a
member of the adjunct faculty of Johns Hopkins University, where he teaches environmental
law.

Scott received his B.A. with Highest Honors from the University of Texas and his J.D. cum
laude from Harvard Law School. He also holds an M.S. in Real Estate from the Berman Real
Estate Institute at Johns Hopkins University, where his research focused on the cleanup and
redevelopment of brownfield properties.

1200 Pennsylvania Ave., NW (MC 2366A) « Washington, DC 20460
(202) 564-7706 « sherman.scott@epa.gov
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Frequently Asked Questions about the
Texas Geoscience Practice Act - "Geoscientist
Licensure"

* What is and why geoscientist licensure?

Licensure is @ means fo protect the public, and the licensed profession, from unqualified and
unethical practitioners of the profession. Licensing establishes a degree of legal accountability for
the work product of the regulated practitioners. The State legislation establishing a licensure
program defines basic experience and educational requirements that all licensees must meet.
The legislation also sets civil penalties that can be enforced on licensees determined to have
violated the practice and ethical standards required by the legislation.

*» How was Geoscientist Licensure established in Texas?

The Texas Geoscience Practice Act (the Act) was enacted by the 77th Texas Legislature upon
passage of SB-405 in May of 2001. SB-405 was developed by a coalition of Texas geoscientists
working in the petroleum, environmental, groundwater resources, engineering, and mining
practice areas. Representatives of State Agencies also participated.

* How will the Act be administered and enforced?

The Act established the Texas Board of Professional Geoscientists (TBPG; the Board), which is
empowered to administer and enforce the Act. The Board consists of six geoscientists and three
members of the public, all appointed by the Governor. The Board has developed administrative
and licensing rules (22TAC§8§850 and 22TAC§8§851) to implement the Act.

* Where can the Act, the Rules, and other information on this licensure program be found?

The Board's website is www.tbpg.state.ix.us. Its mailing address and phone numbers are:

TBPG
P.O. Box 13225
Austin, TX 78711

(512) 936-4408
(512) 936-4405 (fax)

* Who must be licensed and who is exempt from licensure?

Any individual practicing geoscience or holding themselves out to be a geoscientist before the
public, including governmental entities, must be licensed. Practicing means taking responsible
charge of a geoscientific work product. In addition, firms or corporations who engage in the public
practice of geoscience, must have their geoscientific work performed by or under the supervision
of a licensed geoscientist who is responsible for and signs/seals such work.

Geoscientific work exempt from licensure includes: work by a subordinate to a licensee if the
subordinate does not bear final responsibility for the work; work by an employee or agent of the
Federal government acting in their capacity as such employee or agent; work performed to
explore for and develop energy and mineral resources, IF the work is done in and for the benefit
of private industry; most academic, governmental, and institutional research; teaching of




geoscience; and, geoscientific work customarily performed incidental to the work of other
professions, such as archaeology, geography, oceanography, cartography, etc.

« If | work exclusively in exploring for and developing oil, gas, or other energy resources,
do [ need to obtain a license to continue to practice?

No, provided the work is only done in and for the benefit of private industry. However, if the work
involves the State of Texas or any subdivision of the State, you may be required to obtain a
license to continue to practice.

» What areas of geoscience practice are subject to licensure?

By rule, the Board has recognized three broad geoscience disciplines subject to licensure. These
disciplines are: geology, geophysics, and soil science. Applicants must select one discipline in
which to be licensed; however, licensees can practice any of the disciplines, provided they are
qualified.

* What are the key dates in the implementation of the licensure program?
- September 1, 2001: The Act was in effect.

- August 31, 2003: Last day for receipt, by the Board, of license applications under the
"grandfathering” provision. For applications submitted after this date, applicants must take a
Board-approved examination. This will be the National Association of State Boards of Geology
(ASBOG) exam for the discipline of geology and the Council of Soil Science Examiners (CSSE)
exam for the discipline of soil science. An examination prepared by the Board for the discipline of
Geophysics is available and administered by the Board.

- September 1, 2003: A license is required to practice geoscience on and after this date.
* What are the requirements and eligibility criteria for licensure?

- Application form with personal information and a summary of the applicant's education and
relevant work experience.

- Five or more reference letters, with at least three from licensed geoscientists or other board-
acceptable professionals personally familiar with the applicant's relevant work experience.

- The application fee, currently set by the Board at $200.

- Graduation from a course of study in one of the Board-recognized geoscience disciplines, with
at least 30 semester or 45 quarter credit hours in geoscience. At least 2/3 of these credit hours
must be in upper division courses. The Board may accept additional (more than the basic
requirement) qualifying work experience in lieu of the formal education requirements.

- Have a minimum of five, documentable years of qualifying work experience, acquired after
award of an undergraduate geoscience degree and under the supervision of a licensed
geoscientist(s) or other professionals acceptable to the Board. Full-time graduate study in a
geoscience discipline may qualify for up to two years of work experience credit.

- University-level research in and/or teaching of a geoscience discipline may, at the Board's
discretion, qualify as work experience.

- Pass an exam administered by the Board on the fundamentals and practice of the applicable
geoscience discipline.

- Other requirements that the Board may adopt by Rule.

* How do I get forms and information about licensure?



License information and application forms are available on and downloadable from the Board's
website or can be ordered from the Board.

« Can the Board waive any or all of the license eligibility requirements?

The Board is authorized by the Act to waive any of the eligibility requirements, except the
payment of fees. It is the responsibility of an applicant seeking eligibility requirement waivers to
demonstrate, to the Board's satisfaction, justification for such waivers.

* Does the Board have reciprocal license arrangements with other states?

The Act authorizes the Board to enter into reciprocity or comity agreements (mutual recognition of
licenses or state-sanctioned professional registrations between states) with other states that
regulate the practice of geoscience. The Board has not negotiated any such agreements at this
time.

* Do geoscience licenses/registrations from other states, professional society
certifications, or state agency-granted certifications (e.g. TCEQ's CAPM Certification)
count towards license eligibility?

Not directly. However, applicants are requested to cite such licenses, registrations, and
certifications in their application as further evidence of their overall qualifications. A
license/registration granted by another state MIGHT be formally credited at such time as the
Board has a reciprocity agreement with that state.

* Will continuing education be a requirement for license renewal?

The Act allows the Board to adopt a requirement of continuing education. The Board will at some
point adopt a continuing education requirement, established the number, or scope of continuing
education (CE) credits.

» What is the term of a license and what are the license renewal requirements?

Alicense is valid for a period of one year. Renewal requirements are the payment of the renewal

fee (currently set at $150), and meeting other renewal requirements that the Board may establish
(such as continuing education).




FAQ's About Use of Geoscientist Seal

¢  What reports must be sealed?

All geoscientific reports required by municipal or county ordinance, state or federal law, state agency
rule, or federal regulation must be sealed, , and all other reports unless otherwise exempted under
section 6.02 of the Act.

e  What documents, drawings, etc. within a report must be sealed?

The original title sheet of bound reports, specifications, details, calculations or estimates, and each
original sheet of plans or drawings contained within the report regardless of size or binding. The TBPG
considers this to include cross-sections, maps, and other graphic data such as limits of contaminant
plumes, contaminant concentration, or other original geoscientific work in graphic form.

e  What does "all other geoscience work " mean?

It includes but is not limited to research reports, opinions, recommendations, evaluations, addenda,
documents produced for litigation, and geoscience software.

o Must reports prepared exclusively for private industry be sealed?
Yes, unless otherwise exempt under Sec. 6.02 of the Act.
e If geology is added to a base map prepared by others must the map be sealed?

Yes. However, it is recommended that the source of the base map be made clear and the additions
made clear in a note added to the map in the vicinity of the placement of the seal.

e  Must boring logs contain a seal and a signature?
Only if submitted outside of a report. Therefore, it is recommended that a note be placed on all boring

logs stating something to the effect "These logs should not be used separately from the original report.”
A cover letter transmitting the logs can serve as the report.

¢  Must all pages of forms used for reporting information to state agencies be sealed and
signed?

No. Only the pages containing a place for a signature should be sealed and signed or as otherwise
directed by the agency.

e Can a certification page be used that lists each of the people that were significantly involved
in a project along with their areas of responsibility to identify the persons sealing a
document?

Yes.

e Do Phasel, II, or III ESA's require a seal?



All geoscience reports or any other reports containing new or original geoscience must be sealed
unless otherwise exempt under 6.02 of the Act. Anyone that reports geoscience information taken from
the literature should reference the source for any geoscience reported.

Note: For additional information and details refer to the Geoscience

Practice Act Section 1.02 Definitions, Section 6.01 License Required,

Section 6.02 Exemptions, and Section 6.13 Seal and the TBPG Rules.
Section 851.156 Geoscientist's Seal.

Geoscience Practice Act Sections

Sec.1.02. DEFINITIONS. In this Act:

(1) "Board" means the Texas Board of Professional Geoscientists.

(2) "Certified geoscientist" means a geoscientist who has been certified in a discipline of
geoscience by a professional organization, society, or association that maintains a certification program.

(3) "Geoscience" means the science of the earth and its origin and history, the investigation of the
earth's environment and its constituent soils, rocks, minerals, fossil fuels, solids, and fluids, and the study of
the natural and introduced agents, forces, and processes that cause changes in and on the earth.

(4) "Geoscientist" means a person qualified to engage in the public practice of geoscience because
of the person's knowledge, acquired through education and practical experience, of geoscience,
mathematics, and the supporting physical, chemical, mineralogical, morphological, and life sciences.

(5) "Licensed geoscientist" means a person who holds a license issued by the board under this

Act.
(6) "Practice for the public":
(A) means providing professional geoscientific services:
(i) for a governmental entity in this state;
(ii) to comply with a rule established by this state or a political subdivision of this state;
or

(iii) for the public or a firm or corporation in this state if the practitioner assumes the
ultimate liability for the work product; and
» (B) does not include services provided for the express use of a firm or corporation by an
employee or consultant if the firm or corpboration assumes the ultimate liability for the work product.
(7) "Public practice of geoscience" means the practice for the public of geoscientific services or
work, including consulting, investigating, evaluating, analyzing, planning, mapping, and inspecting

geoscientific work and the responsible supervision of those tasks.

(8) "Responsible charge" means the independent control and direction of geoscientific work
or the supervision of geoscientific work by the use of initiative, skill, and independent judgment.




Sec. 6.01. LICENSE REQUIRED .

(a) Unless exempted by this Act, a person may not engage in the public practice of geoscience unless
the person holds a license issued under this Act.

(b) Unless the person is licensed under this Act, a person may not;

(1) use the term "Licensed Professional Geoscientist" or the initials "P.G." as part of a
professional, business, or commercial identification or title; or

(2) otherwise represent to the public that the person is qualified to:

(A) practice as a geoscientist; or
(B) engage in the public practice of geoscience.

(c) A person may not take responsible charge of a geoscientific report or a geoscientific portion of a
report required by municipal or county ordinance, state or federal law, state agency rule, or federal
regulation that incorporates or is based on a geoscientific study or geoscientific data unless the person is
licensed under this Act.

Sec. 6.02. EXEMPTIONS . The following activities do not require a license under this Act:

(1) geoscientific work performed by an employee or a subordinate of a license holder under this
Act if the work does not include the responsible charge of geoscientific work and is performed under the
direct supervision of a licensed geoscientist who is responsible for the work;

(2) geoscientific work performed by an officer or employee of the United States practicing solely
as such an officer or employee;

(3) geoscientific work performed exclusively in exploring for and developing oil, gas, or other
energy resources, base metals, or precious or nonprecious minerals, including sand, gravel, or aggregate, if
the work is done in and for the benefit of private industry;

(4) geoscientific research conducted through an academic institution, local, state, or federal
governmental agency, nonprofit research institution, or for-profit organization, including submission of a
report on the research to a public agency, unless the work is covered by Section 6.01(c) of this Act;

(5) teaching geoscience or a related physical or natural science;

(6) work customarily performed by a cartographer, technician, or physical or natural scientist,
including a geologist, geophysicist, soil scientist, chemist, archaeologist, geographer, or oceanographer, if
the work does not include the public practice of geoscience;

(7) work performed by an archaeologist, geoscientist, or other person conducting a stratigraphic
or historical geological investigation for archaeological purposes;

(8) testifying or preparing and presenting an exhibit or document for the sole purpose of being
placed in evidence before an administrative or judicial tribunal or hearing if the testimony, exhibit, or
document does not imply that the person is licensed under this Act;

(9) the evaluation by a state agency, as defined by Section 2001.003, Government Code, or by a
hearing examiner of an exhibit or document offered or placed in evidence before an administrative tribunal;

or



(10) the determination of the suitability of a site for a specific on-site sewage disposal system by a
person who has successfully completed site evaluation training approved by the Texas Natural Resource
Conservation Comrmission and is:

(A) registered by the commission as:
(i) an installer, if the commission recognizes only one level of installer; or
(ii) the highest level of installer recognized by the commission, if the commission
recognizes more than one level of installer;

(B) a designated representative; or

(C) aregistered professional sanitarian.

Sec. 6.13. SEAL.
(a) Onissuance of a license, the license holder must obtain a seal of a design established by the board
bearing:
(1) the license holder's name;
(2) the license number; »
(3) the words "Licensed Professional Geoscientist"; and

(4) the license holder's discipline of geoscience.

(b) A geoscientific report, document, or other record, as defined by the board, that is offered to
the public and prepared or issued by or under the supervision of a licensed geoscientist must, in
accordance with rules adopted by the board, include the full name, signature, and license number of the
license holder who prepared the report, document, or other record or under whose supervision it was
prepared and bear an impression of the license holder's seal.

Texas Board of Professional Geoscientists Rules

§851.156. Geoscientist’s Seals.

(a) The purpose of the geoscientist's seal is to assure the user of the geoscience product that the
work has been performed by the professional geoscientist named and to delineate the scope of
the geoscientist's work.

(b) The geoscientist shall utilize the designation "P.G." or the titles set forth in the Texas
Geoscience Practice Act (Act), §4.05. Physical seals of two different sizes will be acceptable: a
pocket seal (the size commercially designated as 1-5/8-inch seal) or desk seal (commercially
designated as a two-inch seal) to be of the design shown in this subsection. Computer-applied
seals may be of a reduced size provided that the geoscientist's name and number are clearly
legible. All seals obtained and used by license holders must contain any given name or initial
combination except for nicknames, provided the surname currently listed with the board appears
on the seal and in the usual written signature.

(c) Geoscientists shall only seal work done by them or performed under their direct supervision.
Upon sealing, geoscientists take full professional responsibility for that work.




(d) It shali be misconduct to knowingly sign or seal ahy geoscience document or product if its use
or implementation may endanger the health, safety, property or welfare of the public.

(e) It shall be misconduct or an unlawful act for a license holder whose license has been revoked,
suspended, or has expired, to sign or affix a seal on any document or product.

(f) All seals obtained and used by license holders shall be capable of leaving a permanent ink or
impression representation on the geoscience work, or shall be capable of placing a computer-
generated representation in a computer file containing the geoscience work. If not accompanied
by an original signature and date, computer-generated seals shall be accompanied by the
following text or similar wording: "The seal appearing on this document was authorized by
(Example: Leslie H. Doe, P.G. 0112) on (date)."

(g) Preprinting of blank forms with a geoscientist's seal, or the use of decal or other seal replicas
is prohibited. Signature reproductions, including but not limited to rubber stamps or computer-
generated signatures, shall not be used in lieu of the geoscientist's actual signature.

(h) Geoscientists shall take reasonable steps to insure the security of their physical or computer-
generated seals at all times. In the event of loss of a seal, the geoscientist will immediately give
written notification of the facts concerning the loss to the executive director.

(i) Geoscientists shall affix an unobscured seal, original signature, and date of signature to the
originals of all documents containing the final version of any geoscience work as outlined in
subsection (j) of this section before such work is released from their control. Preliminary
documents released from their control shall identify the purpose of the document, the
geoscientist(s) of record and the geoscientist license number(s), and the release date by placing
the following text or similar wording instead of a seal: "This document is released for the purpose
of (Examples: interim review, mark-up, drafting) under the authority of (Example: Leslie H. Doe,
P.G. 0112) on (date). It is not to be used for (Examples: construction, bidding, permit) purposes.”

(i) The geoscientist shall sign, seal and date the original title sheet of bound geoscience reports,
specifications, details, calculations or estimates, and each original sheet of plans or drawings
regardless of size or binding. All other geoscience work, including but not limited to research
reports, opinions, recommendations, evaluations, addenda, documents produced for litigation,
and geoscience software shall bear the geoscientist's printed name, date, signature and the
designation "P.G." or other terms allowed under the Act, <*>1.3. A seal may be added on such
work if required or at the geoscientist's discretion. Electronic correspondence of this type shall be
followed by a hard copy containing the geoscientist's printed name, date, signature and the
designation "P.G." or other terms allowed under the Act, §4.05.

(k) Work performed by more than one geoscientist shall be sealed in a manner such that all
geoscience can be clearly attributed to the responsible geoscientist or geoscientists. When
sealing plans or documents on which two or more geoscientists have worked, the seal of each
geoscientist shall be placed on the plan or document with a notation describing the work done
under each geoscientist's responsible charge.

() Licensed employees of the state, its political subdivisions, or other public entities are
responsible for sealing their original geoscience work; however, such licensed employees
engaged in review and evaluation for compliance with applicable law or regulation of geoscience
work submitted by others, or in the preparation of general planning documents, a proposal for
decision in a contested case or any similar position statement resulting from a compliance review,
need not seal the review reports, planning documents, proposals for decision, or position
statements.



(m) When a geoscientist elects to use standards or general guideline specifications, those items
shall be clearly labeled as such, shall bear the identity of the publishing entity, and shall be:

(1) individually sealed by the geoscientist; or

(2) specified on an integral design/titie/contents sheet that bears the
geoscientist's seal, signature, and date with a statement authorizing its use.

(n) Alteration of a sealed document without proper notification fo the responsible geoscientist is
misconduct or an offense under the Act.




FAQ’s About Continuing Education

e ‘When will the TBPG Continuing Education (CE) program be established?

The Board of Professional Geoscientists has begun the initial work on the continuing education
(CE) program. The continuing education program is not anticipated to be in place before February
2005.

e What will be accepted as continuing education?
Specific requirements for continuing education have not yet been established.
e  Will 2004 classes in CE count for CE credits when the CE is required in later years?

The TBPG is in the very beginning of planning the CE program. The Board may consider including
CE courses taken previously for the first year. Once established, continuing education will be
required each year for license renewal.

e  What is an acceptable continuing education class?

The Board has not yet established the criteria for continuing education.

e  Who credentials the continuing education?

The Board has not determined acceptable accreditation for continuing education classes.

o Will the Texas Board of Professional Geoscientists post acceptable continuing education
classes on the website?

The Board may consider posting some guidelines for continuing education on the web site, where
appropriate.

e Do I need continuing education classes to renew my license in 2004?

No.
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EDWARD G. MILLER, P.G.

e Education: B.S. Geology, Texas A&M

o Employment: Current, President, Geo Cam, Inc., San Antonio
e Providing geophysical logging and down-hole video services to
the water well industry.

Previous, Senior Geologist, Pape-Dawson Engineers, San Antonio
e Working mostly in groundwater resources, environmental
geology, and engineering geology.

Previous, Senior Vice President, Raba-Kistner Consultants, San Antonio

e Working mostly in engineering geology and environmental geology
all over central and south Texas.

e Memberships: American Institute of Professional Geologists
Association of Engineering Geologists
National Groundwater Association
South Texas Geological Society
Texas Board of Professional Geoscientists, Vice Chairman
e Leader, Rules and Compliance Work Group

PRESENTATION

PROFESSIONAL LICENSING

Frequently Asked Questions about the
Texas Geoscience Practice Act

"Geoscientist Licensure"

This presentation will include a brief status report for The Texas Board of Professional
Geoscientists including a timeline of applications received and application status. The
presentation will also included a discussion of who needs a license, rules regarding the signing
and sealing of reports and other geoscience products, when do you need to start signing and
sealing geoscience products, and what happens if the licensed geoscientist does not sign and
seal required documents.
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RODMAN C. JOHNSON
Partner

Direct: 512-479-1125
Email: rjohnson@mailbme.com
www.brownmecarroll.com

Legal Experience

Mr. Johnson’s practice involves environmental regulatory counseling on permitting,
compliance/enforcement, and rulemaking with a particular emphasis on air quality issues before the
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Texas Environmental Superconference

Building New Electric Generation in Texas:
Reconciling Energy and Environmental Needs
J.E Fulton - August 5 2004

Introduction: When Thomas Edison built his Pearl Street Generating Station in 1882 his
purpose was to create the impetus for the development of an electric industry. Not even the great
Edison could have imagined in 1882 just how far reality could have exceeded even his vivid
imagination. Before Edison electricity was merely a scientific curiosity. After Edison electricity
became, in turn, a luxury, a convenience, an important asset and, finally, an indispensable
necessity. Few today could argue that Texas doesn't need a reliable and affordable supply of
electric energy and yet virtually every proposed major addition to Texas' electric infrastructure -
generators, transmission lines and distribution lines - is subject to intense opposition. Is it
possible to reconcile the need for affordable and reliable electric energy with the demands for a
sound environment? Clearly, the answer has to be affirmative or Texas will soon be in a serious
world of hurt.

Growing Energy Needs: The demand for electric energy is growing at a substantial rate at

virtually every level - national, state, regional and local. Figures 1-4 depict the growth of electric
energy demand for the last 25 years at various jurisdictional levels. Some have argued that
growth can be eliminated through conservation programs thus obviating the need for new power
plants. Some cite the city of Austin as an example of having the types of conservation programs
needed to avoid the construction of new power plants. However, Austin has built new power
plants in recent years and necessarily so because, as the data shows, Austin has had the highest
growth rate for electric energy consumption of the four examples given. The Austin conservation
program began in earnest in 1982 and while undoubtedly successful it has not created a zero
growth scenario. Electric energy consumption for San Antonio and Austin have been normalized
to 1982 levels and presented in Figure 5. Clearly, even with its conservation program Austin's

growth has significantly outpaced San Antonio's.

Growth is a reality that needs to be dealt with, but even in the event that growth rates could be
reduced growth is not the only valid reason to build new generating units. Power plants do not
last forever. There will always be a need to replace aging and obsolete plants. Furthermore, the
energy crisis of the 1970's taught us that it is not advisable to become overly reliant upon a single
source of energy so diversification of your energy portfolio is also a valid reason to build new



units. Finally, the evolving need to meet competitive pressures may also dictate the need for
additional generating units.

Power Plant Additions in Texas: The addition of new generating units in Texas since 1960 is

depicted in Figure 6. This 44-year history shows that power plant development in Texas exhibits
three distinct epochs. Prior to the early 1970's, and extending backward in time {o at least the
1920's, steam generating units in Texas were almost exclusively natural gas fired. Following the
oil embargo of 1973 that precipitated the "energy crisis" years, Texas entered a period of 20
years where almost all new power plants were coal-fired or nuclear. Beginning in the early
1990's, and culminating with an explosive 5-year (1999-2003) power plant construction
renaissance, natural gas once again became the dominant fuel choice. This massive addition of
new gas-fired units, not only in Texas but also across the U.S., has precipitated an incredible run-
up in the price of natural gas. The history of wellhead gas prices since 1976 is depicted in Figure
7. For comparison sake, the CPS price for coal and nuclear fuels over the last 5 years is also
depicted on the chart. The current price differential between coal and natural gas is more than $4
per million BTU. Considering the quantity of coal used by CPS, each one-cent per million BTU
price difference between coal and gas amounts to about $1 million per year in fuel cost savings

for CPS' customers.

The run up in wellhead natural gas prices over the last year or so has been fueled largely by the
tremendous increase in demand for natural gas to fuel these new gas-fired units. However, the
underlying fundamentals in the supply differences between natural gas and coal dictate that,
relative to coal, gas will always be a relatively expensive and volatile fuel choice going forward.
Figure 8 depicts the present day estimate of U.S. energy reserves for coal, oil and natural gas.
The vast difference in supply between coal and gas is readily apparent. For comparison

purposes, the world's largest reserves of gas (Russian) and oil (Saudi) are also presented.

Today, there is little current activity in the construction of new power plants in Texas but there are
two coal-fired units proposed for operation near the end of this decade that are working their way
through licensing process at the TCEQ. City Public Service (CPS) of San Antonio is building one

of those proposed coal-fired units.

The CPS Environmental Improvement Program: City Public Service is a municipally owned

electric and gas utility - the second largest municipal utility in the nation (after Los Angeles). CPS
has a diversified energy portfolio consisting of natural gas, nuclear, coal and renewables. CPS'
existing coal units are among the best environmentally controlied coal units in the nation, as
measured by their emission rates of the principle coal emissions of nitrogen oxides (NOx) and




sulfur dioxide (SO,). Emission rate data for 1,072 operating coal units for the year 2002 is
presented in Figures 9-11. Figure 9 depicts the emission rate for NOx. Figure 10 depicts the
emission rate for SO,. Figure 11 depicts the combined emission rate for NOx plus SO,, which
can be used as a surrogate for overall environmental performance. These charts are actually bar
charts but compressing the information for 1,072 generating units on this scale makes the bars
very thin and not particularly recognizable as bars. The location of CPS' coal units is marked on
each chart. The data plainly shows that CPS' coal units are much better than average and rank
among the best-controlled coal units in the U.S.

Figure 12 focuses on the 25 best coal units in the U.S. based upon combined emission rates for
NOx plus SO,. CPS' Spruce 1 unit is included in this category. CPS is currently licensing a new
unit for its Spruce plant. The Spruce 2 unit is planned to be on line by the fall of 2009. The
physical and environmental particulars for Spruce 2 are given in Figure 13. Perhaps the most
interesting aspect of the Spruce 2 decision making process was the inclusion of a group of
citizens in the decision making process. This citizen's advisory group, called the Southeast
Quadrant Citizens Advisory Group or SEQCAG has been involved in this process for going on 2
years. These citizens have made it clear that while they demand reliable and affordable
electricity supplies they also want superior environmental performance as well. The SEQCAG
process resulted in CPS going forward with its plans for a new coal unit but with renewed
emphasis on environmental performance. Four of the major environmental commitments made
by CPS are: 1) that the new coal unit would use the best available environmental control
technology, 2) that CPS would establish a renewable energy commitment equivalent to 10% of its
expected peak demand by the year 2015, 3) that CPS would renew and reinvigorate its
aggressive conservation program and, 4) that CPS would more than offset proposed emissions of
the principle air emissions (SO2, NOx and Particulate Matter) from the new unit. This final
commitment has resulted in the environmental improvements program sketched out in Figure 14.
This environmental commitment of more than $300 million, combined with more than $200 million
in expected environmental control costs for Spruce 2 means that CPS has committed more than
one-half billion dollars solely for environmental controls at its power plants! Given that the CPS
coal plants were already among the best controlled in the nation leads to the realization depicted
in Figure 15 - that after completion of these programs CPS will have the 4 lowest emission rate
coal units in the nation, when compared to 2002 data. The bottom line is depicted in Figure 16;
CPS will increase its coal capacity by 52% but reduce its emissions by 69%! That is how CPS
proposes to reconcile the demand for additional energy supplies with the need for environmental

protection.
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Figure 2
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Figure 3
Sales of Electric Energy - San Antonio
1978 - 2002
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Figure 4
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Figure 5

Growth Rate of Electrical Sales MWH
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Figure 6
Capacity Additions in Texas by Year and Type
1960 - 2003
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Figure 7
Fuel Cost Variability 1976-2004
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Figure 8

Factors Behind Coal Price Stabili
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Figure 9
U.S. Coal Unit Performance Data
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Figure 10

U.S. Coal Unit Performance Data
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Figure 11

U.S. Coal Unit Performance Data
Combined SO, & NOx Rate
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Figure 12
25 Best Coal Units in the US - 2002

Based upon Combined SO2 + NOx Emission Rates
Lowest Emitting 25 units out of 1,072 Nationwide in 2002
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Figure 13

CPS Plans to Add a New Coal Unit

Type : Pulverized Coal, Hybrid Pressure @s20 psi, 1050 °F, 1050 °F)
Location: Calaveras Lake

Fuel: Powder River Basin Coal

Size: 750 MW

Heat Rate: 9,800 BTU/KWH

Proposed Permit Levels (annual averages)

- S0, -0.06 Lb/MMBTU (wet limestone scrubber)

— NOx - 0.05 Lb/MMBTU (SCR)

—PM - 0.022 Lb/MMBTU (fabric filter) (coltectibies + condensables)
— HG - 0.020 Ib/GWH (Above plus oxidation process)

Figure 14
Environmental Enhancements at
Existing CPS Coal Units

Total Cost - $316 million

Item Date Cost
System NOx Reductions 1999 - 2004 $55 million
Enhanced Monitoring -
Program 2003 - 2009 $3 million
Coal Yard Dust Controls 2003 - 2004 $4.0 million
Gas Startup at JTD 2006 - 2007 $5.5 million
Baghouse Retrofit at JTD 2006 - 2007 $74 million
Additional Coal NOx -
Controls 2005 - 2007 $15 million
Enhance Existing Scrubber 2008 - 2009 $10 million

Scrubber Retrofits at JTD 2012 - 2013 $150 million
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Figure 15
25 Best Coal Units in the US - 2002

Based upon Combined SO2 + NOx Emission Rates
Lowest Emitting 25 units out of 1,072 Natio<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>