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FACILITY START-UP AND EXPANSION SCENARIO

Gulf American Builders Assistants, Inc. ("GABA") manufacturers cement at its sole facility
near the Gulf Coast of Texas. GABA has recently executed several new contracts that will require
it to greatly increase its cement output for the foreseeable future. As a result, GABA must expand
its operations and is considering either adding a second kiln and associated components at its current
location or opening a new facility at another location.

Because timing is critical and the environmental considerations crucial, GABA filed a partially
complete application to amend its environmental permits at the existing facility on June 1, 1991 even
though the decision on whether to expand or start up a new facility has not yet been made. This
strategy was recommended by one of the majority stockholders, Ocean Shale Corporation ("Ocean
Shale"), a Louisiana waste disposal company.

1. The Existing Facility. The facility is located in an essentially rural area. There is a summer
camp to the east of the property and farmland to the south. The Baptist Church owns the entire
western boundary and a small church is located on the northeast corner of the Baptist’s property
adjacent to GABA’s property. Rumor has it that several farms at the southern boundary have been
purchased by a developer from Houston who plans to construct a retirement village and golf course
on the land.

The main components of GABA’s existing facility are a cement kiln, loading docks for
incoming and outgoing materials, storage tanks for kiln fuel, raw and finished materials storage areas,
and a landfill for the disposal of kiln dust. GABA currently uses a blend of hazardous wastes and
solvents as a significant portion of its fuel.

The cement kiln is located on the top of a rise, approximately 1/4 mile from a navigable
tributary of the Colorado River, which eventually discharges into Matagorda Bay. The area is an
attainment area for criteria pollutants.

If the facility is expanded, GABA will have to increase the size of the materials storage areas
and loading dock areas as well as the size and number of fuel storage tanks. The landfill capacity may
be sufficient but it warrants further investigation. GABA would like to build the second kiln
"downhill" from the existing kiln, allowing access to river barge shipments of fuel.

GABA has heard that the local Chamber of Commerce and a national environmental
organization have requested a copy of the permit amendment applications. The Chamber is
concerned about the impact of the expansion on the development of the retirement village. The
rural economy is suffering and the retirement village would be a real "shot in the arm” for county
businesses. The national environmental organization is purportedly concerned about "wetlands” and
"endangered species." Ocean Shale has had experience with environmentalists in Louisiana and
believes that any concerns can be resolved in the public meeting process.

II. The New Facility. GABA is looking at several new sites on the Gulf. One is between
Houston and Beaumont and the other is near Brownsville. Ocean Shale is pushing the company to
consider becoming a maquiladora facility in Matamoras.

The plant layout for the new facility would be essentially the same as the existing facility - a
kiln, loading docks, materials storage areas, fuel storage tanks, and a landfill unit for the disposal of
the kiln dust.
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FACILITY START-UP AND EXPANSION: DISCUSSION QUESTIONS

From the environmental perspective, what are the primary
considerations when choosing between facility expansion or new
facility start-up; e.g. regulatory burdens, site impairments,
public opinion?

What advantages or obstacles to expansion or relocation are
presented in the scenario?

In response to the fact scenario, what general approach or
strategy would you employ as applicant and what next steps
need to be taken immediately? As interested party?

What can be done before an application is filed to facilitate
the process?

In the fact scenario, GABA filed a partially complete permit
application prior to making a final decision on whether to
relocate or to expand. Is this advisable? What are the
benefits and risks? What impact does the early filing have
upon any claims by the developers of the retirement community?

In addition to the technical information required, what
information must an applicant provide or disclose that should
be considered in the preapplication planning stages; e.q.
shareholders, compliance history and financial information?

What steps must interested parties take to participate in the
permit process? What does party status involve and include?
What are the ways to defray the costs of participation by the
public in a-permit process?

What is the best way to resolve controversy in the public
meeting and hearing process as well as throughout the
permitting process? If controversy is inevitable, is there a
better way to deal with it?

How can you use the procedural aspects of the process to your
advantage in highly publicized controversial situations; e.g.
docket control, discovery, standing and privilege issues?

What advantages/disadvantages are created by the active
participation of the Office of Public Interest Counsel in the
process?

From the applicants perspective? From the interested parties'
perspective?

What elements of construction can an applicant begin during
the hearing process? If the permit is granted yet appealed,
should the applicant construct?
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Is there a role for formal or informal mediation outside the
prescribed regulatory process?

Given everything you know about GABA and the alternatives,
would you advise the company to move to Matamoras?
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I.
INTRODUCTION

The purpose of this paper is to lay the basic groundwork for an understanding of
the thing known as the "permit process." No attempt will be made in these few pages
to create the definitive work on permitting but rather, we seek here only to provide the
broad brush strokes.

In order to construct and then operate a facility with known environmental impacts
one must first obtain from one or more agencies some form of authorization. This
permission may take the form of a registration or a formal request for an exemption from
regulation. Some facilities which began operation prior to the Clean Air Act are entitled
to grandfather status, which prevents the Texas Air Control Board from exercising
jurisdiction over the facility.

Once obtained, such registration, exemption, or other such special status will free
the facility from the long and often arduous task of obtaining a permit. Therefore, most
clients will prefer to obtain such authorization rather than a permit, which 1s more
difficult to obtain. It should be noted, however, that achieving grandfather status is
severely limited by the facility’s method of operation. Modification of a facility’s
operation will result in the loss of that exemption.

While it is certainly true that an exemption under the Texas Air Control Board
Standard Exemption List is a speedier and less expensive process than the lengthy permit
process, it severely curtails a company’s flexibility. The same is basically true of the

recycling registration program created pursuant to 31 TAC § 335.211, et seq. Activities
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associated with oil and gas exploration, development and production may be exempt.
See, Tex. Health & Safety Code Ann. § 361.025 (Vernon 1992) (all references are to the
Tex. Health & Safety Code Ann. unless otherwise noted). Generally, the applicant, and
its counsel and consultants, should determine the availability of an exemption, registration
or other such non-permit authorizations which could allow the client to operate. Whether
the speed and cost savings of such an approach outweigh the inherent lack of flexibility
can only be determined on a case by case basis.

One should also consider the effect on the facility and client if the claimed standard
exemption is not accepted by the Texas Air Control Board. When an agency decides that
a company is not entitled to a standard exemption, but instead should have applied for
and obtained a permit, there are potentially severe ramifications. This is especiaily true
in this new age when enforcement actions have become not only more commonplace but
also more expensive. If, for example, the agency determines that the standard exemption
is unavailable, the agency might then assume that the company has been operating without

a permit.

II.
THE PERMIT PROCESS

Once a company has determined that the less rigorous, more expeditious forms of
authorization are unavailable, its attention must turn to the permit process. Despite the
efforts made in the last six years to create a one-stop permit process, a major facility may

need formal authority from: (1) the Environmental Protection Agency, for non-point
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source discharges of stormwater and for air emissions under the Prevention of Significant
Deterioration (PDS) program; (2) the United States Army Corps of Engineers, for any
dredge and fill work necessary for the project; (3) the Texas Water Commission, for any
point source discharges of treated or untreated industrial and/or municipal discharges and
for any on-site disposal of industrial solid wastes; and (4) the Texas Air Control Board,
for any air emissions to be produced at the facility including such rather mundane sources
of pollution as unpaved roads.

The substantive requirements of any of these programs are well beyond the scope
of this work. The prudent applicant should conduct a thorough review of his proposed
facility with an eye toward obtaining all permits in a timely fashion, hoping that no
permit will contain provisions which will inhibit either operation of the facility or the
facility’s ability to comply with its other permits.

Finally, local ordinances on zoning bridge load limits, building codes, and use of
potable or percolating water are also an important regulatory concern of any business,
especially one which is environmentally sensitive. Such a regulated business, however,
is likely to "enjoy" a much deeper and closer scrutiny from local officials and local
citizens than a more run-of-the-mill operation. Several provisions of the Tex. Health &

Safety Code Ann. delimit a local regulatory program. See, § 361.094-5.



A. THE TwWO KINDS OF PERMITS

The statutes, rules and court decisions speak of a permit, issued by an
administrative agency, which authorizes the construction and/or operation of a facility
with environmental impacts. This permit conditions the right to so operate. Once
obtained, there is only one type of such permit.

It is in the getting, however, that there are two types.

On the one hand is the uncontested permit, which is obtained through negotiation
with the agency without significant input from interested parties. On the other hand is
the contested permit, which is obtained only after the close of a contested case hearing
as defined in the Administrative Procedures and Texas Register Act, Tex. Rev. Civ. Stat.
Ann. art. 6252-13a (1992 Supp.) (hereinafter APTRA). The level of effort expended in
obtaining a permit differs greatly between an uncontested and a contested case hearing.
With some rare exceptions, an applicant may not discover whether he is on the
uncontested or contested path until most, if not all, of the crucial decisions on the design
of the facility have already been made. Therein lies the rub. In the words of an
unnamed engineer: "Hindsight is always 1,000 percent."

A chronological review of the permit process prior to the notice of hearing called
for by statute is in order here. See, e.g., Tex. Health & Safety Code Ann. §§ 361.066,
361.079-361.083 (Vernon 1992). The steps and activities discussed below do not
necessarily reflect each step taken in each permit application proceeding, but rather reflect

the author’s experiences of the typical flow of events.




B. THE UNCONTESTED PERMIT PROCESS

An applicant for a permit to construct and operate an environmentally sensitive
business will have made a host of technical, legal and business decisions well in advance
of his first contact with the agency or agencies having jurisdiction. The need for the
product or service, the economics of fulfilling that need, the reliability of the technology
and the availability of the proposed site are just a few of those decisions. The applicant’s
prior environmental track record has already been established and will be illuminated in
the process, § 361.084, and his ability to fund construction and operation is probably in
place. § 361.085.

With these decisions behind him, an applicant will seek a meeting with the staff
of the various agencies which have the authority to issue the needed permit or permits.
§ 361.0635. While this provision seems to envision one meeting, history tells us that the
contact between a prospective applicant and the agency is often prolonged and continuous,
extending after the application is filed. Not only will the agency staff meet with the
applicant, but staff members will invariably extend similar courtesies to interested persons
as well.

These pre-application meetings provide a forum in which to assist the agency and
applicant in evaluating the project and the environmental controls necessary for the
project to comply with the regulations and statutes. Even though each agency has
published its rules and regulations in the Federal Register or Texas Register, whichever

applies, and has published many guidelines and internal memoranda outlining the



agency’s outlook on various technologies and control strategies, an applicant will almost
always find its informal discussions on site-specific issues very illuminating.

The author has found that not all permit engineers within an agency equally adhere
to the letter or the perbeived spirit of the regulations. One permit engineer’s construction
of a particular regulation or technical guidance document may vary from that of another,
which can be expected when judgment is applied to the application of scientific or
engineering principles to a given design. Given the turnover which affects the agencies,
great reliance upon the views of the permit engineer at the agency at this early stage of
the life of the permit application is risky at best, even if one were to assume that a
negotiated permit will be the final outcome of the project. Where a public notice results
‘in a public hearing with significant opposition, an applicant’s reliance upon these early
representations of the permit engineer can become fatal.

Armed with its business, legal and technical research, coupled with the insight
gﬁined from contact with the agency staff, the applicant then files its permit application.
Pursuant to § 361.064, the agency will provide "... a thorough and timely review of and
a timely issuance or denial of any permit application for a solid waste management
facility.”

At this stage, the affected state Senator and Representative receive notice,
§8 361.0641 and 382.0516, as does the general public, by way of newspaper and the
Texas Register. §§ 361.0665, 361.079, 382.031 and 382.0517. The applicant has 270

days after filing its application to submit to the agency a permit application which is




"administratively complete," which means that the proper filing fee has been paid, the
forms or "Part A" have been filed, and it is ready for a technical review. § 361.068.
Additional time may be granted under "extenuating circumstances" to prevent automatic
dismissal of the permit application. § 361.066.

Even after filing the permit application, neither the agency nor the applicant can
be sure if significant opposition will arise. In this next phase, the applicant’s technical
case is on file with the agency and is placed under review by the permit-issuing agency
as well as other state agencies. § 361.076. That review culminates in one or more
versions of the Technical Notice of Deficiency (T-NOD). The applicant’s response to the
T-NOD becomes incorporated into the permit application and may have a great or small
impact upon the facility’s design. Likewise, the changes to the facility may have a large
or small impact upon potential interested parties or opponents. These alterations of the
technical information making up the permit application are made in response to the
inquiries of the agency. Issues important to local government and citizens may remain
submerged throughout the 270-day time period, only to surface after a hearing has been
called.

It should be noted that the Texas Air Control Board takes the position that the
Board, the Hearing Examiner and the reviewing staff are prohibited from ex parte contact
once the permit application is administratively complete. The Texas Water Commission
prohibition on ex parte contact contained in § 361.0831 is narrower, but contact seems

to have been less ubiquitous in recent years. Contact between any party or its counsel,



and the staff of the Texas Air Control Board is not forbidden, but rather all interested
parties must be notified and allowed to attend.

Once the Texas Water Commission or the Texas Air Control Board have ironed
out their respective differences with the applicant, a draft permit is completed. By and
large, it reflects the agency’s opinion on the proper conditions, legal, technical and
operational, which should attach to the permit to construct or operate the facility. History
tells us that the applicants concur with the these restrictions, having negotiated them over
the prior months or years.

Through this stage the applicant has made literally thousands of business, legal and
technical decisions and has responded to numerous questions, suggestions and some
criticism from the reviewing agency. All of this has been done without knowing whether
significant opposition will arise. In many cases an applicant will have endured the
preapplication review process detailed in § 361.063, and may have engaged in
sophisticated public relations campaigns. Despite this, an applicant may still not be aware
of or comprehend the level of opposition, let alone the technical or legal grounds for that
opposition.

Many times the applicant will be made aware of opposition to its proposed facility
and will make strong efforts to allay concerns or to ameliorate perceived problems.
Sometimes the level of opposition is known well before notice of the public hearing is
posted, but the exact nature of the legal or technical reason for opposing the permit is not

known until after the public hearing process begins.




C. THE PUBLIC HEARING PROCESS

At this stage the permit application has been reviewed by the permit-issuing agency
and the other agencies listed in § 361.067, and a draft permit incorporating negotiated
changes has been reduced to written form. Only then is the general public and local
government put to an election. Notice is mailed as called for in the statutes and
regulations and affected or interested parties are invited to ask for a public hearing on the
permit application. Even if no affected person asks for a hearing, one can be held
nevertheless. See, e.g., §§ 361.082 and 361.088.

Once the notice requirement is met, the hearing is convened at the appointed time
and place. If no interested or affected person seeks party status, the hearing examiner’s
job is limited to considering the question of jurisdiction, acknowledging the statﬁtory
parties, hearing evidence to establish applicant’s prima facie case, and establishing a
schedule for the filing of the proposal for decision and final decision. In this instance,
the draft permit becomes the permit actually issued to the applicant. In effect, the
application process which began before the filing and continued through the date of the
public hearing comes to fruition, and the uncontested case results in a permit.

When there is no substantial public input, the agency’s negotiated draft permit
generally is placed before the decision-making body. The issues raised and resolved and
the perceptions of the solutions to these engineering questions are sometimes weighted

down by bureaucratic memory and the permit engineer’s individuality, and generally



reflect the technical side of the agency viewpoint. When the permit is issued in an
uncontested venue, the view of the agency’s legal department is typically minimized.
However, in the context of a contested case hearing, the decision of whether to
issue a permit and if so, the nature of the permit requirements, is made by the hearing
examiner, a lawyer. This examiner depends upon agency counsel and other interested
parties to frame the "legal” issues to be decided. Consequently, the addition of an
interested party into the calculus results in more than merely adding another party,
another lawyer, another expert or another viewpoint, but rather, this addition alters the
agency’s orientation. The agency’s lawyer generally does not have a history of pre-
application meetings with the applicant’s consultants, and therefore approaches the case
with a legal orientation rather than a technical orientation, and with a certain amount of
skepticism common to lawyers. That different orientation and skepticism, when coupled
with the resources of a significant opposing force, can provide a formidable challenge to

the negotiated draft permit.

D. THE CONTESTED CASE HEARING: A FEW
SELECT PROCEDURAL ISSUES

1. Notice
The authority for holding public hearings on contested case matters springs from
the APTRA art. 6252-13a, et seq. Sections 13, 14, 14a, 15, 16, 17, 18, 19, and 20 form
the basis for the agencies’ authority to conduct hearings. Any final order produced

pursuant to a hearing which fails to adhere to these provisions is subject to being
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overturned after judicial review is obtained. Section 13 of APTRA provides that all
interested parties must be provided with notice at least ten (10) days prior to the
beginning of the hearing, with such notice referring to "the particular sections of the
statutes and rules involved.” The local citizens and governmental authorities must be
provided with "a short and plain statement of the matters asserted”. Id. § 13. Agency
practice generally provides a lengthier time period than the ten days discussed here. In
the event that the agency is unable to make such a short and plain statement, the initial
notice may be somewhat more limited. However, a party may request that the agency
provide a "more definite and detailed statement", if such a request is made three (3) days

prior to the hearing.

2. Evidence

Generally, a hearing before a hearing examiner of one of the agencies with
environmental jurisdiction is conducted much like a non-jury trial in district court. All
testimony taken at the hearing is by question and answer. Objections based upon the
rules of evidence can be sustained or overruled by the hearing examiner. In large part,
the rules of evidence apply in contested case hearings before a hearing examiner much
like they apply in district court. There is one statutory exception to the hearsay rule
which appears to apply only in contested case hearings.

The rules of evidence as applied in non-jury civil cases in the
district courts of this state shall be followed. When necessary

to ascertain facts not reasonably susceptible of proof under
those rules, evidence not admissible thereunder may be
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admitted, except where precluded by statute, if it is of a type
commonly relied upon by reasonably prudent men in the
conduct of their affairs.

Id. § 14(a).

3. Prefiled Direct Testimony and Its Uses

Recently, Texas administrative agencies have begun to follow the federal practice
of taking testimony in prefiled form. Instead of conducting a live direct examination of
each witness, transcribed by a court reporter, each party is directed to provide all parties
with a written direct examination in question and answer form. Such testimony may be
taken over a speaker phone and captured by dictation equipment. Written versions can
then be transmitted between the expert or other witnesses and counsel by facsimile
transmission.

The author recently participated in a contested hearing which utilized prefiled

direct testimony. In re American Envirotech, Inc., hearing before an examiner of the

Texas Water Commission, proposed permits nos. HW50299 and 03319 (hearing Mar. 30,
1992 - July 20, 1992) (decision pending Oct. 15, 1992). In the _A_E_l case, the examiner
ordered all parties to prefile their direct examination on a date certain, the applicant filing
first, followed by an opportunity for interested parties to depose the applicant’s witnesses.
The interested parties were then directed to file their prepared direct case. A similar
opportunity to depose their witnesses was provided to the applicant. The staffs of the two

agencies were then ordered to prefile, and time was set aside for depositions. The
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applicant was afforded an opportunity and a deadline by which to prefile its rebuttal case.
Midway through the hearing, the applicant claimed that new and unanticipated testimony
from the Texas Air Control Board concerning modelling made its prior prefiled testimony
on modelling somewhat obsolete. It sought and was granted leave to file additional
testimony to counter the Texas Air Control Board’s modelling testimony. Additionally,
all parties seemed to "need" to put on some "live direct" as the case progressed. Much
of the "live direct" was in response to testimony elicited from other witnesses on cross
or on redirect. The process was fluid, yet disciplined.

In addition to the requirement of prefiled direct testimony, each party was required
to prefile objections to the prefiled direct testimony. The objections were clear, crisp and
for the most part, well thought out. Prolonged and bitter arguments, which seem to be
the hallmark of permit litigation, were largely absent because of this procedure.
Moreover, endless voir dire on expert qualifications was largely done away with.

However, there are negative features of this practice. A witness who is
uncomfortable or unfamiliar with the process is deprived of that slow, methodical
questioning which enhances confidence and credibility, and produces fewer hours of live
direct. Instead, the witness is almost immediately subject to criticism by opposing
counsel. With such a witness, additional preparation and simulated cross-examination are
necessary when the direct case is prefiled.

While prefiling certainly reduces the time spent on direct, in some cases it can

prolong the cross-examination, especially in the case of an expert witness. During a live
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direct, counsel will certainly attempt to gauge the reaction of the hearing examiner to
determine whether a point or issue has been made clear. Where counsel and the expert
feel that a point is not clear, the party would make another attempt at clarification.
However, in the case of a prefiled case, that gauge is missing, and opposing counsel may
have the job of clarifying the issue. Despite these negative features, the author is

surprisingly pleased with the procedure for prefiled cases.

4. Fact Findings and Assumptions

Unlike state district court litigation, the facts at issue in permit litigation before
environmental agencies have not yet taken place. In state district court litigation, the jury
or judge, as the finder of fact, generally attempts to determine the facts of the case based
upon the physical evidence and testimony offered at trial. In other words, the fact finder
determines who "ran the red light". However, in permit litigation, the facts are
determined prospectively. Additionally, the thrust of the case centers upon the testimony
of expert witnesses. The issue is whether the facility, as schematically designed, can and
will be operated in such a fashion that the impact of the facility will not contravene any
aspect of the regulation or the statute. In essence, the applicant will seek to prove
through the testimony of these expert witnesses that this unbuilt facility will be capable
of operating in a safe fashion, and that its environmental impact will not exceed certain

regulatory levels.
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Based upon the agency’s views on the role of enforcement as separate and distinct
from its permit jurisdiction, Texas agencies have identified two important assumptions
not provided by statute or regulation. These tacitly made assumptions are:

1. No agency requires an applicant to provide construction drawings at
the permit stage; and

2. The agencies tend to accept at face value all representations and
warranties made by applicant.

These two "givens" will be discussed in the above order.

Although detailed construction drawings would undoubtedly be helpful in
understanding some aspects of the proposed facility, the cost of these drawings would be
very high, especially in light of the applicant’s penchant for making changes to the design
from the witness stand. Proponents of this argument believe that requiring construction
drawings would unnecessarily increase the cost of the design package with little
corresponding benefit to the agency or the public at large. Nonetheless, contrary
arguments for the inclusion of more detailed construction style drawings can be made.

An applicant for a facility which could potentially emit air pollution is generally
not required to submit any drawings indicating its source of electrical power. The rules
also do not require a facility dependent upon the delivery of electrical power to have two
separate and distinct sources of power. The ability of a facility to maintain its permitted
level of emissions is often dependent upon an uninterrupted supply of electrical power.

Since detailed drawings on how electricity is to be supplied to the plant are not required,
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an opposition group’s ability to effectively question the manner in which electrical power
is supplied to the plant is squelched.

Similarly, construction style drawings of the water supply to a facility are not
generally required by é.ny agency. Nor will the Texas Water Commission or the Texas
Air Control Board require an applicant to provide detailed drawings of fire control
facilities. In one recent case, an applicant proposed installing a sprinkler system in a
building where a variety of dry hazardous waste would be stored. Such a sprinkler
system could be activated at a time when the facility was storing wastes which were
reactive with water. The applicant "represented" that the sprinkler system would not be
turned on when the building stored reactive wastes. The manner in which the system
would be deactivated was not thoroughly explained, except to say that it was a detail
which would be handled when construction drawings were made.

While the necessity of construction style drawings may be raised in a hearing, at
this time no agency rule seems to require them. Whether the tremendous costs of such
drawings can be justified at the permit application stage is a policy decision which only
the agencies can make.

The other "given," which tends to make the presentation of the opponents’ case
somewhat more difficult, is the agency’s perception that each of the applicant’s
representations in the permit application, in the testimony before the agency, and in the
various "permit amendments" offered at the hearing must be accepted as truthful. In City

of San Antonio v. C.D.J. Enterprises, 402 S.W.2d 573, 576 (Tex. Civ. App.--San
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Antonio 1966, writ ref. n.r.e), the Court ruled that it "... must presume that the Board
will follow its mandate in supervising this plant and that [the permit applicant] will fulfill
the requirements of its permit."

In large part this "given," that the applicant’s representations are to be taken as
truthful and as actually accomplished, has a sound basis in reality. For example, an
applicant’s representation that it will operate the facility for no more than two shifts per
day, five days a week, for an entire year, can generally be transformed into an effective
written permit condition. The breach of such permit condition by operating more than
two shifts can be proved or disproved, and therefore is probably correctly accepted by
‘the agency as truthful. While clearly there would be no corresponding permit condition
requiring a device which would automatically shut down the plant if operated beyond
these limitations, the permit condition limiting the hours of operation can objectively be
demonstrated or rebutted in an enforcement style hearing.

Other representations, made either in the permit application or by the applicant or
its agents in the permit hearing, which are less susceptible to objective scrutiny, are often
also accepted by the agency as truthful. An opposition lawyer who attempts to portray
this representation as conjecture, or to offer testimony that the proposed facility will not
be operated within those permit parameters is not likely to receive a warm reception.
The rationale appears to be that the hours of operation will be incorporated into the
permit, and a violation of those hours of operation constitutes an enforcement issue rather

than a permit issue.
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However, those representations made by the applicant during the course of the
hearing process which are not so objectively discernable often receive the same level of
acceptance by the agency staff and the hearing examiner. Representations which are not
objectively proven at the hearing, or subject to objective proof at an enforcement hearing

by the party having the burden of proof, should not be accepted at face value.

E. FEE SHIFTING AND COST RECOVERY

There are three situations in which an interested or affected party may seek to
compel an applicant to pay some part or all of its costs. These situations are as follows:
1. In certain hazardous waste management facility applications pursuant
to the Preapplication Local Review Committee process promulgated
in Tex. Health & Safety Code Ann. § 361.063 (Vernon 1992);
2. In new hazardous waste management facility applications where the
party has furnished information regarding technical studies of the
area, expert testimony, or land use surveys pursuant to
§ 361.0833(a)-(b); or
3. In new hazardous waste management facility applications when it is
shown that applicant knowingly made false or misleading statements

in the application, during the hearing, or failed to present the
material evidence in its possession, § 361.0833(c).

1. The Pre-Application Review Process

In the event that an applicant has consented to engage in the formal preapplication
review process described in § 361.063, it subjects itself to a highly structured review of

its facility design and its corporate structure by local opposition groups and leaders. The

18




Commission may not award fees to any affected party if the applicant in good faith
attempts to create the committee called for in the statute but no opposition surfaces, and
no other party enters into the process. § 361.063(k).

If an applicant does in fact establish such a committee, only those persons who
"participated" in the process are eligible to receive an award of costs. In the event that
an applicant elects not to enter into this form of dialogue prior to the actual hearing, the
requirement of "participation” in the process is waived. § 361.063(g).

If a local review committee is established or the requirement of participation is
waived, a party/participant may receive an award of up to $25,000.00 for costs and fees
for technical studies and expert witness associated with issues which were not resolved
at the public hearing. The Commission will consider whether:

1. The evidence or analysis provided by the studies, reports, and
witnesses is significant to the evaluation of the application;

2. The evidence or analysis would otherwise not have been provided in
the proceeding; and

3. The local review committee was established in accordance with
Commission rules.

This section and the one discussed below reference only the recoupment of "costs
for technical studies and reports and expert witnesses", § 361.063(f), and costs for
"technical studies,” "expert testimony," and "surveys of land use." § 361.0833. It

appears that the regulated community widely believes that other fees may be recoverable.
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2. Cost Recovery Based Upon Technical
Information Provided

In the event that a contested case hearing is held, an interested party who seeks
recovery of costs as described above is required to make some satisfactory showing to
the Commission of the following elements:

1. Application is for a new hazardous waste management facility.
’ § 361.0833(d);

2. "Information” was presented in the form of a technical study of the
area, expert witness testimony or a survey of land use.

§ 361.0833(b);

3. The award of costs is reasonable, and the costs were actually
incurred. § 361.0833(a);

4. The information provided was "material", and led to the denial of
the permit or significant changes in the facility’s design or operation.

§ 361.0833(e)(1);

5. The information might not have been presented otherwise.
§ 361.0833(e)(2).

3. Cost Recovery for Misrepresentation
In addition to the cost recovery mechanism provided for the presentation of
information by an interested or affected party, the Commission is authorized to require

an applicant to reimburse its opponents for costs incurred by him showing that applicant:

1. Knowingly made false or misleading statements in the application;
2. Knowingly made false or misleading statements during the hearing;
or
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3. Failed to present information that the applicant had in its possession
that would have materially affected the issues of fact and law on
which the decision of the Commission was based.
§ 361.0833(c)(1-3). It would appear that the elements necessary for cost recovery based
on technical information provided, in addition to those elements contained in of
§ 361.0833(c), would also be considered for cost recovery for misrepresentation. The
same requirements for the presentation of "information" and the right to a recovery of
"reasonable costs” is common to both subsections (a) and (c). Moreover, the
Commission is directed to "consider" whether the information led to the denial or

modification of a permit, and whether the information would have been otherwise

presented. § 361.0833(e)(1-2).

4. Amount of Cost Recovery

The amount of recovery awarded by the Commission to an interested party will
vary depending upon the nature of the facility and the applicable section. The following

cost recovery structure has been established.

1. A preapplication committee award pursuant to § 361.063 is limited
to a total of $25,000.00 to be shared by all parties who qualify.
§ 361.063(f).

2. An award to an interested party who offers information in a hearing

on a new commercial hazardous waste management facility is limited
to $100,000.00, while the award is limited to $20,000.00 if the
facility is noncommercial. § 361.0833(d).

3. An award to an interested party who provides information

establishing a knowing misrepresentation or concealment in a hearing
for a commercial hazardous waste management facility is limited to
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$150,000.00, while the award is limited to $30,000.00 if the facility
is noncommercial. § 361.0833(d).

Arguments can be marshalled either way on the issue of stacking costs eligible for
recovery. It is not clear as to whether a party is limited to recovery under only one of
these provisions, or if the party may stack recovery using multiple provisions. For
example, may an interested party receive an award for reasonable costs incurred of
$25,000.00 for preapplication review, an award of $100,000.00 for providing technical
information to the Commission, and an award of $150,000.00 for demonstrating a
knowingly false statement on concealment?

To ensure payment, an interested party may request that the applicant furnish a
bond or other financial assurances to guarantee payment of any sum ordered pursuant to
§ 361.0833. Strangely enough, the amount of the bond can only be $100,000.00 in the
case of a commercial facility and $20,000.00 for a noncommercial new hazardous waste

management facility. § 361.082(g).

I11.
SUMMARY
In order to construct and operate a facility with known environmental impacts, one
must obtain authorization from one or more agencies. If no registration, exemption, or
special status is obtained, a permit is required. Obtaining an exemption is less expensive

and a speedier process than obtaining a permit; however, exemptions are both limited and

limiting, and denial of an exemption may have adverse effects on the facility and client.
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One should be aware that a major facility may need formal authority from several
different agencies, and that local ordinances must also be considered.

There is only one type of permit, yet there are two types of permit processes. One
method of obtaining a permit consists of negotiation with the agency without significant
input from interested parties. This process is without contest. The second method results
in a permit only after a contested case hearing has been held.

The uncontested process includes: initial business, legal and technical decisions;
pre-application meetings and informal discussions with the agency staff; the filing of the
permit application; notice to the appropriate government officials and the general public;
review of the application by the permit-issuing agency; ending with a public hearing on
the reviewed draft permit. If uncontested, the draft becomes the actual permit. One
should note that an applicant may not be aware of or comprehend any opposition for quite
some time.

The contested case hearing involves several unique procedural issues, including
notice requirements, evidentiary rules, prefiled testimony, a unique fact-finding role, as
well as agency-created assumptions. Notice of the hearing must be provided to all
interested parties ten (10) days prior to the hearing, and must include the particular
sections of the statutes and rules involved, and a short and plain statement of the matters
asserted. The evidentiary rules of a contested case hearing are largely similar to the rules
in district court, with minor exceptions. Agencies have begun to follow the practice of

prefiled direct testimony, despite its shortfalls. Permit litigation is unique, in that fact-
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finding is prospective. The facts at issue have not yet taken place, and the thrust of the
case centers upon the testimony of expert witnesses. Agencies make two assumptions
during hearings. These assumptions are that construction drawings are not required at
the permit stage, and all representations made by the applicant are accepted at face value.
Arguments against these assumptions include the idea that, although expensive,
construction drawings are helpful and sometimes necessary; and, representations not
proven or subject to objective proof should not be accepted at face value.

An interested or affected party may be awarded costs to be paid by the applicant
in three situations. In the pre-application review process, participants may recover costs
when the participant is in a committee established by the applicant, when the participant
is in a local review committee, or when the participation requirement is waived. There
is dispute as to what types of costs and fees are recoverable. Costs may also be
recovered for technical information provided in the event of a contested case hearing upon
a satisfactory showing as to several elements. The elements address the type of facility,
the technical character of the information provided, the reasonableness of the costs, and
the materiality and necessity of the information provided. The above elements also apply
to cost recovery when the applicant either knowingly makes a false misrepresentation or
omits pertinent information.

The amount of recovery awarded by the Commission to an interested party will

vary depending upon the nature of the facility and the applicable provision. It is not clear
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whether recovery may be stacked, or if recovery may only be obtained pursuant to one

provision.
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L SCOPE OF PAPER

The Texas Air Control Board (TACB), the state agency with the primary
jurisdiction over air quality in Texas, was created in 1965. The cornerstone of air
emission control in Texas has been the state permitting program which became
effective on September 1, 1971. To date, the state permitting program has been far
more comprehensive than the federal air permitting program. However, with the
enactment of the federal Clean Air Act Amendments of 1990, the federal permitting
program will be greatly enhanced. In 1991 the Texas Clean Air Act was amended to
incorporate the federal amendment provisions into the state permitting program and
new requirements were added to the state program thereby making the TACB
permitting program an even more effective tool for controlling air emissions as well
as a vehicle for enhancing enforcement efforts within the state. The following is a
discussion of the TACB’s permitting program.

II. FACILITIES REQUIRING PERMITS

A. State Permitting Requirements

Section 382.0518 of the Texas Clean Air Act and TACB Rule 116.1(a) provide
that before work is begun on the construction of a new facility or a modification of an
existing facility that may emit air contaminants, the person planning the construction
or modification must obtain a permit from the TACB. (See Texas Health & Safety
Code, § 382.0518 (Vernon Supp. 1992) and 31 Texas Administrative Code (TAC) Rule
116.1(a)). A "facility" is defined as "a discrete or identifiable structure, device, item,
equipment, or enclosure that constitutes or contains a stationary source, including
appurtenances other than emission control equipment. A mine, quarry, or road is not
considered to be a facility." (Id., § 382.003(5)). A "modification" means "any physical
change in, or change in the method of operation of, a stationary source in a manner
that increases the amount of any air pollutant emitted by the source into the
atmosphere or that results in the emission of any air pollutant not previously
emitted." (Id., § 382.003(7))

Obviously, the Legislature defined the term "facility" to be as comprehensive as
possible. The definition can cover the smallest process unit or extend to an entire
process line or building in which the process equipment will be housed. Further, any
facility that emits any air contaminant is subject to the permitting requirement of the
statute.



B. Federal Permitting Requirements

New major stationary sources of air pollution and r::2jor modifications to major
stationary sources are required by the Clean Air Act to obtain an air permit before
commencing construction. The process is called new source review and is required
whether the major source or modification is planned for an area where the national
ambient air quality standards (NAAQS) are exceeded (nonattainment areas) or an
area where air quality is acceptable (attainment and unclassifiable areas). Permits for
sources in attainment areas are referred to as prevention of significant air quality
deterioration (PSD) permits. Permits for sources located in nonattainment areas are
referred to as nonattainment area permits.

Under PSD, a "major stationary source" is any source type belonging to a list
of 28 source categories which emits or has the potential to emit (after controls) 100
tons per year or more of any pollutant subject to regulation under the Act, or any
other source type which emits or has the potential to emit such pollutants in amounts
equal to or greater than 250 tons per year. A stationary source generally includes all
pollutant-emitting activities which belong to the same industrial grouping, are located
on contiguous or adjacent properties, and are under common control. A "major
modification" is generally a physical change or a change in the method of operation
of a major stationary source which would result in a contemporaneous significant net
emissions increase in the emissions of any regulated pollutant. The requirements for
obtaining a PSD permit will be discussed in more detail in Section V.F. below.

Prior to the 1990 Amendments to the federal Clean Air Act, a "major source”
or "major modification" under the nonattainment review program was any stationary
source which emitted or had the potential to emit (after controls) 100 tons per year
of volatile organic compounds. The 1990 Amendments to the federal Clean Air Act
revised the emission limits for major sources and major modifications based on the
severity of the pollution problem in an area. For example, in Houston a major source
will now be one that emits 25 tons per year of Volatile Organic Compounds (VOCs).
If a source must undergo a nonattainment permit review, it will be required to (1)
achieve the lowest achievable emission rate (LAER); (2) obtain the required emission
reductions (offsets) of the nonattainment pollutant from other existing sources which
impact the same area as the proposed source; and (3) certify that all other sources
owned by the applicant in the State are complying with all applicable requirements
of the federal Clean Air Act, including all applicable requirements in the State
Implementation Plan. The PSD and the nonattainment permit review programs have
been delegated to the State of Texas.
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III. GRANDFATHERED FACILITIES
A. Status Under the Texas Clean Air Act

In establishing the permitting requirements, the Legislature determined that
it would not be economically reasonable and technically feasible to require existing
sources to retrofit controls. Consequently, existing sources were "grandfathered" out
of the state permitting program until such time as they were "modified" at which time
process controls and abatement devices could be more effectively incorporated into a
new design. A modification would include physical changes such as replacement or
additional reactors, dryers, amine regenerators, catalyst beds, etc. as well as
replacement or additional abatement equipment if the equipment itself constitutes a
source such as flares, incinerators, sulfur recovery units and some scrubbers. In
addition to physical changes, a change in the method of operation, such as production
increases, changes in temperature, pressure, catalyst, reactant and raw material
purity, may also constitute a modification. It is important to understand that
potential increases in emissions at a source, not just the stack, are considered in
determining whether a modification has taken place.

In addition to the above physical changes or changes in the method of
operation, the TACB considers other, less obvious changes as modifications. For
example, a grandfathered facility is considered to have been "modified" if there is an
increase in actual production or operating rate over the maximum rate achieved
during 12 consecutive months of operation prior to 1992 and as a result, there is an
increase in emissions (prior to controls). An increase in emissions of a grandfathered
facility due to an increase in hours alone is not considered to be a modification. When
a grandfathered facility becomes subject to the permitting program, the emissions
from the entire facility, not just the incremental increase, are included in the permit
review.

B. Effect of the Federal Clean Air Act as Amended in 1990

On November 15, 1990, President George Bush signed into law substantial
amendments to the federal Clean Air Act. (See 42 U.S.C. 7401, et seq.) The 1990
Amendments greatly expanded the definition of a "major source” which would be
required to obtain a federal operating permit. (See Section IL.B. for a discussion of the
previous definitions of a "major source" or "major modification.") Pursuant to the 1990
Amendments, any new or existing sources that are subject to any one of the following
federal regulations will be required to obtain a federal operating permit: (1) sources
subject to the federal New Source Performance Standards (NSPS) or National
Emission Standards for Hazardous Air Pollutants (NESHAPS) programs; (2) sources
which are subject to the Prevention of Significant Deterioration of Air Quality (PSD)
or nonattainment review programs; (3) sources which emit ten tons per year or more
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of any one of 189 toxic compounds listed in the federal Clean Air Act, as amended, or
25 tons per year or more of any combination of those compounds, or any compounds
added to this list by the United States Environmental Protection Agency ("EPA"); and
(4) sources which are subject to the acid rain provisions of the federal Clean Air Act,
as amended. Many currently grandfathered facilities are subject to NESHAPS or emit
the designated toxics in amounts greater than 10 ton/25 ton limitations, or exceed the
revised emission limits for major sources in non-attainment areas. Consequently,
federal operating permits will be required for many facilities that are operating under
grandfather status and have never before been required to obtain a state or federal
permit.

The TACB staff was asked by Mr. William Reilly, Administrator of the United
States Environmental Protection Agency (EPA), to work closely with EPA in
developing the federal operating permit program. As a result, many of the features
of Texas’ permitting program have been incorporated into the federal operating permit
program. However, the "grandfathering" of certain facilities out of the federal
permitting program is not be one of those features. As a result, the days of many
"grandfathered" facilities are numbered.

Iv. EXEMPTED FACILITIES

Section 382.057 of the Texas Clean Air Act provides that the TACB may exempt
certain facilities from the permitting requirements if the TACB determines that
emissions from the facilities will not result in significant emissions to the atmosphere.
(See Texas Health & Safety Code, § 382.057 (Vernon Supp. 1992)). In the past, the
TACB has created two types of exemptions: standard and special exemptions.

A. Standard Exemptions

Standard Exemptions were created in 1972 to authorize the construction and
operation of small sources without the need for obtaining construction or operating
permits. Prior to 1985, a source merely had to meet the criteria set forth in a
Standard Exemption List to qualify for an exemption. Exempted sources included
facilities such as asphalt plants, sandblasters and storage tanks. The Texas Clean Air
Act was amended in 1985 to authorize the TACB to adopt a standard exemption only
after rulemaking. - TACB Rule 116.6, which was adopted on March 15, 1985,
established additional criteria for qualifying for a standard exemption and
incorporated the Standard Exemption List by reference. (See 31 TAC 116.6). The
List has been revised from time to time, as needed. The last version of the Standard
Exemption List was adopted on July 3, 1992 and is available at all Regional Offices
or the Central Office of the TACB.
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In order to qualify for a standard exemption, emissions from the facility may
not exceed 250 tons per year (T/yr) or more of carbon monoxide (CO) or nitrogen
oxides (NO,) or more than 25 T/yr of any other air contaminant. In addition, total
emissions from the property (from exempted facilities) may not exceed 250 T/yr or
more of CO and NO, or 25 T/yr or more of any other air contaminant unless at least
one facility on-site has been subject to the public notification requirements of Chapter
116 (Permits for New or Modified Facilities). Individual exemptions may provide even
more restrictive emission limitations. In addition to the above limitations,
construction must begin before the exemption list is changed, and the facility must
comply with any applicable NSPS or NESHAPS. Once a facility qualifies for a
standard exemption, it must comply with all applicable TACB rules and regulations.
Even if all of the above criteria are met, a facility cannot qualify for a standard
exemption if PSD or the non-attainment provisions of the federal Clean Air Act apply.

Although standard exemptions have been used extensively by a broad range of
industries, they have unique aspects which should always be carefully evaluated when
considering whether or not to construct a facility pursuant to such an exemption. The
greatest advantage of using a standard exemption is that construction on the new or
modified facility can begin expeditiously. In addition, standard exemptions have no
expiration date so there are no new control technologies, permit fees or review periods
with which to contend. However, standard exemptions have limitations. They are
strictly construed. They cannot be amended. The TACB frowns on the use of
standard exemptions to begin construction of a new facility at a greenfield site if the
company intends to obtain a permit for the rest of the project. Notwithstanding, if
an exemption applies, generally the TACB cannot preclude a company from using it.
However, on July 3, 1992 the TACB adopted an amendment to TACB Rule 116.4
which limits the ability of a permittee to use a standard exemption to authorize
construction of new equipment. Specifically, Rule 116.4 provides that upon a specific
finding by the executive director that an increase of a particular pollutant could result
in a significant impact on the environment or could cause the facility to be subject to
non-attainment or prevention of significant deterioration review, the executive director
could include a special permit condition which states that without prior approval by
the executive director, the permittee may not use the authority of a standard
exemption to construct an additional source at that facility which will result in a net
emissions increase of this particular pollutant. If a company is able to use a standard
exemption to modify a facility authorized by a permit, the permit must be amended
to reflect the change even though the TACB does not require the company to wait for
the amendment before beginning work. However, the TACB does require the
company to submit an application for an amendment at the same time the company
initiates construction under the standard exemption.

Finally, any company that has used standard exemptions to authorize
construction at a site should be cognizant of three caveats. First, anyone using a
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standard exemption should be careful that the installation of the facility under the
standard exemption does not increase process throughput which would require a
permit of grandfathered units and/or a permit amendment of permitted facilities.
Second, the federal Clean Air Act, as amended in 1990, will require many facilities
operating under standard exemptions to obtain federal operating permits, thereby
eliminating many standard exemptions. Third, those exemptions that remain will
likely be revised to include more requirements, such as, the registration of more
facilities, restrictions on the size of a project, requirements for more emission control
equipment, sampling, recordkeeping, reporting, etc.

B. Special Exemptions

Prior to 1985, the TACB also issued "special" exemptions to facilities which it
determined contributed insignificant emissions to the atmosphere but which did not
strictly conform to the criteria set forth on the Standard Exemption List. As with
Standard Exemptions, special exemptions authorized expeditious construction of a
facility and did not expire. However, in 1985 the Legislature amended the Texas
Clean Air Act to require that any exemption authorized by the TACB must be done
in accordance with rulemaking. Consequently, there was no statutory authority to
issue new special exemptions after that time. However, the TACB continued to amend
special exemptions which had been previously issued until late 1990 when a Travis
County District Court ruled that the TACB could not amend special exemptions since
it could no longer issue such exemptions.

There are several caveats associated with special exemptions just as there are
for standard exemptions. First, special exemptions cannot be amended. Consequently,
if the company exempted ever wishes to vary the operation covered by the special
exemption, it must either obtain a permit or qualify for a standard exemption (if one
is available). Second, many facilities operating under special exemptions will fall
within the definition of a "major source" under the federal Clean Air Act, as amended
in 1990 and therefore, will be required to obtain a federal operating permit in the near
future.

V. TACB PERMITTING PROGRAM

The TACB’s permitting program provides one of the most comprehensive air
emission reviews in the country. The TACB staff conducts an extensive analysis of
the air contaminants to be emitted, potential control technologies and potential offsite
impacts on human health, welfare, animal life, vegetation and property. The major
components of the TACB staff’s review is described in this section.
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A.

Preconstruction Review

As mentioned earlier, Section 382.0518 of the Texas Clean Air Act and TACB
Rule 116.1(a) provides that before work on the construction of a new facility or the
modification of an existing facility that may emit air contaminants may begin, the
person planning the construction or modification must obtain a construction permit
from the TACB. Over the years, the TACB has been asked for guidance regarding
permissible activities at a site prior to the issuance of the permit. The TACB staff has
offered the following guidance:

(D

(2)

3

B.

The construction of a building to be used to contain process equipment is
permitted provided that no actual construction begins on the foundations
for the specific process units until such time as the necessary permits
have been obtained (See letter of July 30, 1979 from Lawrence E. Pewitt,
Director of Permits, to Ford, Bacon & Davis);

Equipment may be received at a plantsite and stored provided that no
attempt is made to assemble the equipment and no attempt is made to
connect the equipment to any electrical or plumbing system. Portable
equipment such as hot mix asphalt plants and rock crushers may be
placed on the property provided that no work is done to assemble or erect
equipment (See memorandum of May 19, 1981 from Eli Bell, TACB
Executive Director); and

The construction of security fences, in-plant roads and drainage systems,
the main administration building, maintenance shop, raw water reservoir,
raw waste supply piping, main underground firewater supply piping,
underground drinking water line, underground purified water line and
underground sanitary sewer line have been allowed (See letter of April 21,
1989 to Formosa). All other work on-site is prohibited until a permit is
obtained from the TACB.

Criteria For Obtaining a State Permit

The TACB has established fifteen criteria, which are set forth in 31 TAC 116.3,
for obtaining a permit. In order to obtain a permit, an applicant must demonstrate:

oY)

that emissions from the facility will comply with all applicable rules and
regulations of the TACB including the protection of the public’s health
and physical property;
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(2)

(3)

4)

4)

(6)

)

(8-12)

(13)

(14)

(15)

there will be provisions for measuring significant air contaminants from
the facility;

the facility will utilize best available control technology (BACT)
considering the technical practicability and economic reasonableness of
reducing or eliminating the emissions resulting from the facility;

the facility will comply with any applicable NSPS promulgated by the
EPA;

the facility will comply with any applicable NESHAPS promulgated by
EPA;

the facility is able to achieve the performance specified in the application;

this federal requirement is not applicable after June 30, 1979;

the facility will comply with applicable non-attainment requirements, such

as the utilization of the lowest achievable emission rate, the
demonstration of compliance and the obtaining of proper offsets;

the facility will comply with applicable requirements under the PSD
provisions of the federal Clean Air Act;

the facility will comply with the good engineering practice requirements;
and

permits for hazardous waste management facilities may not be issued if
the facility is to be located in the vicinity of specified public access areas
under certain specified circumstances.

In order to make the demonstration, an applicant must submit at a minimum
the following: '

L
)
3)

4)

a signed PI-1 form;
the name and address of the applicant;

an area map with sufficient detail regarding the proximity of nearby
residences, elementary and secondary schools and businesses;

a plot plan;




(5) the type and quantity of each air contaminant and its source;
(6) a process flow diagram;
(7) a process description;
(8) a BACT analysis;
(9) dispersion modeling to predict potential offsite impacts;
(10) a Franchise Tax Certification;
(11) the required permit fee; and
(12) a registered (in Texas) professional engineer’s seal for projects for which
the estimated capital cost exceeds two million dollars ($2,000,000.00)
unless specifically exempted by the Texas Engineering Practice Act.
For ten dollars ($10.00), an applicant can purchase a 5-1/2" floppy diskette from the
TACB in WordPerfect 5.0 containing the PI-1 form, a Permit Instruction Manual and
a checklist used by the agency for determining the administrative completeness of an
application.

C. The Administrative Process

1. Pre-permit Meeting

Any applicant may request a meeting with the TACB staff prior to the
submission of an application to discuss issues of concern such as BACT, appropriate
methods of quantifying emissions, the applicability of the PSD or non-attainment
provisions of the federal Clean Air Act or the NSPS or NESHAPS programs,
dispersion modeling requirements and potential offsite impacts. Applicants of
unusually large or particularly complex projects often request such meetings.

In 1988, the TACB established a CORE Division to review incoming
applications to determine their administrative completeness. Any requests for
pre-permit meetings were made to the CORE Division. A representative of the CORE
Division would arrange to have other appropriate TACB staff members at the meeting,
such as a permit engineer, a modeler and a toxicologist, depending on the issues to be
discussed. Due to the loss of many of the experienced permit engineers from the
CORE Division, this group has been temporarily disbanded. However, it is the
TACB'’s intent to re-establish this group. In the meantime, the individual permit
engineers are performing the functions of the CORE Division.
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2. CORE Review

The CORE Division (for now, the individual permit engineers) verifies that all
of the required administrative components have been submitted. The application is
evaluated for satisfactory completion of each item contained on a detailed checklist
(Fact Sheet 19, which is included in the diskette mentioned earlier). The CORE
Division will notify an applicant if any particular item has not been adequately
addressed in the application and will request the information be provided within a
given timeframe. In the past, if the information was not provided in a timely fashion,
the application was voided. The TACB staff has indicated that in the future it may
deny a permit if an applicant fails to submit the requested information in a timely
fashion.

If the information is provided and the application is then deemed complete, the
application will be assigned to a permit engineer for a technical review. It is
important to understand that the CORE review is only a preliminary assessment of
the completeness of the application. The more comprehensive requests for
information will come from the permit engineer assigned to conduct the technical
review.

3. Technical Completeness Determination

The permit engineer assigned to review the application evaluates all of the
information submitted to determine whether the application addresses the criteria set
forth in Rule 116.3. Typically, the permit engineer and the applicant exchange
questions and information for several months before the engineer recommends
issuance or denial of the permit. The most important portions of the technical review
involve BACT and the analysis of potential offsite impacts.

4. Best Available Control Technology Determination

BACT is determined by the TACB permit engineer using a three-tiered
approach. In the first tier, controls which have been accepted as BACT in a recently
issued permit for the same process or industry are accepted as BACT in a current
application if no new technical developments have been made which would justify
additional control. Controls which have been utilized in practice in that process or
industry are deemed to be both technically practicable and economically reasonable.

The second tier examines control technologies in other industries and is often
referred to as "technology transfer." This approach takes into consideration control
technologies used on similar streams in a different process or a different industry.
Although not as directly applicable as the first-tier approach, the second-tier approach
does provide persuasive evidence that the technology is practicable in that it has
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proven to be effective in controlling like air contaminants. Because this transfer
technology has been deemed to be economically reasonable to employ in other
applications, the TACB permit engineer is likely to determine that it is also
economically reasonable to employ that technology at the proposed facility.

The third-tier approach involves a detailed technical and economic analysis of
all control options for the proposed facility. In determining the technical practicability
of controls, the TACB staff evaluates (1) the demonstrated success of a control
technology as determined by previous use; (2) an assessment of the predicted success
of a new technology; and (3) the availability and reliability of the proposed control
system. In determining the economic reasonableness of utilizing the technology, the
TACB staff considers the dollars per ton of reducing emissions and does not take into
account the effect of the cost of controls on an individual corporation’s economic
situation.

5.  Potential Impacts Analysis

The potential offsite impacts of air emissions from a facility are evaluated by
comparing the results of dispersion modeling with applicable federal and state
statutory and regulatory standards and requirements. Dispersion modeling is a
mathematical method of predicting potential offsite concentrations of emissions from
a facility using complicated computer models developed by EPA and the TACB.
Specifically, the TACB staff compares predicted concentrations with the federal
National Ambient Air Quality Standards (NAAQS) as well as the state limitations for
total suspended particulates and PM' (Regulation 1); sulfur dioxide, hydrogen sulfide
and sulfuric acid (Regulation II); as well as inorganic fluorides and beryllium
(Regulation III). Predicted concentrations of compounds for which no NAAQS or
federal or state regulatory limits have been set and which may be odorous, toxic or
cause significant material damage are evaluated by comparing the predicted
concentrations with concentrations determined to be acceptable by the Effects
Evaluation Section of the TACB. These acceptable concentrations are referred to as
"Effects Screening Levels" (ESLs) and are used as guidelines by the TACB staff in
evaluating whether predicted offsite concentrations are of any concern. If the
predicted concentrations do not exceed the ESLs, then no further review is conducted.
However, if the predicted offsite concentrations do exceed the ESLs, then the TACB
staff reviews the available scientific information further to determine whether the
predicted concentrations would likely adversely affect human health or welfare, animal
life, vegetation or property. If such adverse effects are likely, the TACB staff
considers the human toxic or odor response, the frequency and magnitude of the
impacts and the distance to the nearest residences or businesses. After considering
these factors, the TACB staff may conclude that the exceedances are acceptable. If the
exceedances are not acceptable, then the TACB staff requires either additional
controls or better dispersion of the air contaminants.
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6. Disaster Review

In addition to the potential offsite impacts analysis conducted of reasonably
anticipated emissions from the facility, the TACB may also require a disaster review
depending on the chemicals to be handled, the location of the facility and the process
involved. In this review, the permit engineer will evaluate the emissions that might
occur during a catastrophe such as a tank rupture or line failure. The review consists
of an engineering analysis of the process arrangement, process operation and
equipment redundancies incorporated into the facility design as well as a health effects
review of the predicted impacts due to a catastrophic release. The purpose of such a
review is to prevent, minimize or mitigate emissions that would occur due to a
catastrophic release. ‘

7. Upset/Maintenance Review

In addition to reviewing reasonably expected emissions and those that could
occur due to a catastrophic event, the TACB staff also evaluates emissions which
would not normally be expected or would not regularly occur from a process. These
emissions may be due to upset, maintenance, startup and shutdown activities.
Essentially, the applicant is required to demonstrate that the criteria of TACB Rule
101.11 (Exemption for Upset, Maintenance, Startup, Shutdown Emissions) would be
met should excessive emissions due to one of these activities occur. (See 31 TAC
101.11) The staff incorporates into the permit review an assessment of whether or
not releases due to these activities could be avoided, the corrective action that could
be implemented, whether nuisance conditions could be avoided, and might incorporate
into the permit provisions specific amounts of emissions and limitations on the
duration of the emissions that could occur due to one of these activities. It should be
noted that the federal Clean Air Act as amended in 1990 will require that a
compliance plan be incorporated into the federal operating permit in the form of an
operation and maintenance plan. Consequently, this portion of the TACB’s review
will continue in the federal operating permit program.

8. Permit Provisions
The permit provisions placed in a TACB permit fall within one of four
categories: (1) those in the permit certificate; (2) general provisions; (3) standard
general provisions; and (4) special provisions.
a. The Permit Certificate
The permit certificate is the front page of the permit which contains

conditions applicable to all permittees. Specifically, the permit certificate addresses
issues such as permit transference; voidance of the permit due to a permittee’s failure
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to begin construction within 18 months of the date of issuance, or discontinuance of
construction for a period of 18 consecutive months or more; conditions regarding
startup and monitoring; and a prohibition against causing or contributing to a
nuisance condition. A copy of the permit certificate is attached as Appendix "A."

b. General Provisions

There are six standard general provisions included in all permits which
define responsibilities for demonstrating equivalency of emission control methods,
construction progress, recordkeeping, and maintenance of emission control systems.
Sampling requirements and the administrative appeal process are also set out in the
standard general provisions. A copy of the General Provisions is attached as Appendix
llB.H

c. Standard Special Provisions

These provisions specify sampling methodology for certain processes.
There are over 170 standard special provisions. An example of this type of special
provision is the compliance provision currently placed in permits which requires that
within 180 days of startup, the permit holder must submit documentation which
demonstrates that the facility is in compliance. Copies of sample Standard Special
Provisions are attached as Appendix "C."

d. Special Provisions

Special provisions are written specifically for a particular permit. These
provisions typically incorporate into the permit the operating parameters of the
facility which were represented in the permit application, as well as incorporating
BACT requirements. Examples of operating parameters include abatement efficiency,
capture efficiency, equipment specifications, capacity limits, recordkeeping and
reporting, operation under upset conditions, startup, shutdown and maintenance. In
addition, a maximum allowable emission rate table is incorporated into the permit
setting forth the maximum allowable emissions that can be emitted from the facility
covered in the permit. A sample copy of special provisions for two different types of
facilities is attached as Appendix "D."

D. Operating Permits

Section 382.054 of the Texas Clean Air Act and TACB Rule 116.3(b) provided
that a person in charge of a facility for which a construction permit has been issued
had to apply for an operating permit not later than the 60th day after the date on
which the facility begins operation. However, effective September 1, 1991, Section
382.055 of the Act amended Section 382.054 to delete the requirement of obtaining an
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operating permit. Hereafter, an applicant needs only to obtain a pre-construction
permit.

E. Permit Continuance

For almost 15 years after the TACB permitting program was established,
permits did not contain an expiration date. In 1985, the Texas Clean Air Act was
amended to require the review of operating permits every 15 years. In 1991, the
permitting provisions of the Texas Clean Air Act were amended again. Effective
September 1, 1991, the holder of a construction permit no longer has to apply for and
obtain a separate operating permit for a facility. In addition, effective December 1,
1991, permits issued by the TACB are limited to a term of five years.

The TACB staff is required to notify a permittee 180 days before the expiration
of the TACB permit and the permit holder must submit a complete application for
renewal within 90 days from receipt of the notice. In order to obtain a continuance
of its permit, the permittee must demonstrate: (a) that the facility is in compliance
with all TACB rules and regulations; (b) that the facility is in compliance with all of
the provisions of the existing permit; (c) that there are means to measure emissions
from the permitted unit; (d) that the control technology is reasonable and practicable
considering the age of the unit and impacts; (e) that the facility is in compliance with
applicable NSPS; and (f) that the facility is in compliance with applicable NESHAPS.

In making its compliance demonstration in the past, the permittee has been
required to demonstrate that it is in "substantial compliance." Substantial compliance
is deemed to have been achieved provided: (1) there are no unresolved, non-clerical
notices of violation; (2) there are no ongoing confirmed complaints; and (3) the
company has a reasonable upset/maintenance record. If the TACB staff determines
that the application meets the above requirements, then a permit will be issued.
Oftentimes, the permit which is continued is amended to reflect changes in the
construction of the facility that had not been previously authorized or changes in the
method of control or an increase in emissions or a change in the character of
emissions. A permit fee is required for a continuance of a permit. Two or more
permits may be combined at the request of the permit holder provided that all permits
are undergoing a continuance review and the combination will be for related facilities.
Public notice of the continued permit is required and an opportunity for a contested
case hearing on the:-above application is also afforded the public. The issue of how an
applicant’s compha.nce history will factor into the permlt renewal process is currently
under agency review and will be discuss in more detail in Section VI.A. below.
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F.

Prevention of Significant Deterioration Permitting Requirements

As with the nonattainment review program, the TACB has incorporated the
PSD permitting requirements into its state permitting program. The PSD program
was recently delegated to the State of Texas which is now responsible for issuing and
enforcing PSD permits. In order to obtain a PSD permit, an applicant must submit
an application to the TACB and demonstrate the following:

(D)

(2)

(3)

(4)

()

that the facility will utilize BACT, considering the energy, environmental,
and economic impacts in determining the maximum degree of reduction
achievable for the proposed source or modification;

through an air quality analysis, that the new pollutant emissions would
not violate either the applicable NAAQS or the applicable PSD increment;

that the direct effect of the sources emissions as well as the indirect
impacts from general commercial, residential, industrial, and other growth
associated with the proposed source or modification will not impair
visibility or adversely affect soil or vegetation;

that the emissions from the facility will not have an impact on a Class I
area (i.e., a pristine area such as a national park); and

that the specific public notice requirements and public comment period
have been followed.

VI. SENATE BILL 2

The Texas Clean Air Act was amended in July 1991 adding several important
provisions to the state permitting program.

A

Compliance History

Section 382.0518(c) of the Act provides:
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"In considering the issuance, amendment or renewal of a permit, the
board may consider any adjudicated decision or compliance proceeding
within the five years before the date on which the application was filed
that addressed the applicant’s past performance and compliance with the
laws of the state, another state, or the United States governing air

contaminants or with the terms of any permit or order issued by the
board."
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There has been a great deal of controversy over how compliance history should
be factored into the decision to grant or deny a TACB permit. Last year the TACB
staff mailed letters to applicants requesting that they submit detailed information
about their compliance history at any facility owned or operated by them anywhere
in the United States. Many applicants strongly objected to having to obtain so much
information which they argued would be largely irrelevant and unduly burdensome.
As a result, the TACB decided to consider rules governing the compilation of an
applicant’s compliance history and its use in permitting. The TACB staff will propose
a new Rule 116.14 to address the issues involving compliance history. However, as
yet, the rulemaking process has not begun.

B. Renewal

Section 382.055 of the Act provides that a permit issued or renewed on or after
December 1, 1991 is subject to review every five years after the date of issuance to
determine whether the authority to operate should be renewed. A permit issued
before December 1, 1991 is subject to review 15 years after the date of issuance. The
TACB does not consider an amendment to a permit after December 1, 1991 as
affecting the term of the permit.

C. Public Hearing Procedures

Section 382.0291 of the Act provides that an applicant for a license, permit,
registration, or similar form of permission required by law to be obtained from the
Board may not amend the application after the 31st day before the date on which a
public hearing on the application is scheduled to begin. If an amendment of an
application would be necessary within that period, the applicant shall resubmit the
application to the Board and must again comply with notice requirements and any
other requirements of law or Board rule as though the application were originally
submitted to the Board on that date. This provision is applicable to an application
which is submitted on or after September 1, 1991.

VII. FEDERAL OPERATING PERMIT PROGRAM

The federal operating permit program was authorized in Title V of the 1990
Amendments to the federal Clean Air Act. The federal regulations will be codified in
a new part 70 of Chapter I of title 40 of the Code of Federal Regulations. While Title
V generally does not impose substantive new requirements, it will result in all of the
requirements applicable to a source being incorporated into a single document and will
require that fees be imposed on sources and that certain measures be followed,
especially with respect to determining compliance with underlying applicable
requirements. The federal operating permit program will make the federal air permits
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more consistent with the permits issued under the Resource Conservation and
Recovery Act and the Clean Water Act.

As mentioned previously, the categories of "major sources" under the federal
statute has been greatly expanded. A major source is defined in terms of all emission
units under common control at the same plant site (i.e.,, within a contiguous area in
the same major group, two-digit, industrial classification). Once subject to the part
70 operating permit program for one pollutant, a major source will be required to
submit a permit application including all emissions of all regulated air pollutants from
all emission units located at the plant, except that only a generalized list need be
included for insignificant events or emission levels. The program applies to all
geographical areas within each state, regardless of their attainment status.

EPA has established minimum elements of a state operating permit program,
including the following:

(D standard application forms and criteria for determining the
completeness of applications;

(2) monitoring and reporting requirements;

3) a permit fee system;

(4) provisions for adequate personnel and funding to administer the
program;

5) authority to issue permits and assure that each permitted source
complies with applicable requirements under the federal Clean Air
Act;

(6) authority to terminate, modify, or revoke and reissue permits "for
cause;"

(N authority to enforce permits, permit fee requirements, and the

requirement to obtain a permit, including civil penalty authority in
a maximum amount of not less than 10,000 per day for each
violation, and "appropriate criminal penalties;"

)] authority to assure that no permit will be issued if EPA timely
objects to its issuance;

9) adequate, streamlined, and reasonable procedures for expeditiously
determining when applications are complete and for processing
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applications; for public notice, including offering an opportunity for
public comment and a hearing; for expeditious review of permit
actions, and State court review of the final permit action;

(10) authority and procedures to provide that the permitting authority’s
failure to act on a permit or renewal application within the
deadlines specified in the federal Clean Air Act (section 503 and the
deadlines for permitting under acid rain provisions in Title V)
shall be treated as a final permit action solely to allow judicial
review by the applicant or anyone else who participated in the
public comment process to compel action on the application;

(1) authority and procedures to make available to the public any
permit application, compliance plan for noncomplying sources,
permit, emissions or monitoring report, and compliance report or
certification, subject to the confidentiality provisions similar to
those of section 114(c) of the federal Clean Air Act; the contents of
the permit itself are not entitled to confidentiality protection; and

(12) provisions to allow operational flexibility at the permitted facility.

VIII CONCLUSION

Agencies are coming under increasing pressure to streamline their permit
review procedures. There are several obvious reasons for the length of time taken in
a permit review. Agency staffs have heavy workloads. The agency employee turn-over
rate is increasing and many new people are being hired now so that they can be
properly trained by the time that the federal operating permit program comes into
play. Consequently, less experienced personnel have had to be hired to do the work
and these people are not as efficient as more experienced personnel would be. These
are factors that are not easily controlled.

However, another reason that the review period is so long is that incomplete
or deficient applications are submitted by applicants with the view that they will
"work" with the permit engineer to see what else is needed. While there is a certain
amount of "working" with the permit engineer that cannot be avoided given the "case-
by-case review" that is made of TACB permit applications, applicants can expect that
the TACB permit engineers will become more demanding about the quality of permit
applications they review and will void incomplete applications or deny permits if an
applicant fails to provide information in a timely manner. In fact, the TACB permit
engineers have been doing this now for over two years and with increasing frequency.
Applicants should expect to have more comprehensive sampling, recordkeeping and
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reporting requirements placed in their permits than have been required in the past.
Also, it appears that previous noncompliance with agency rules and regulations will
play a large role in the agency’s decision regarding whether a permit should be issued
and if so, the additional requirements that should be imposed. It is more critical than
ever for permit applications to be complete when submitted to the TACB and that
timely responses be made to requests for information.

The requirements for obtaining a permit from the TACB are becoming more
complex every day. Applicants should treat the permitting process seriously because
their project depends on it. When time is of the essence, the quality of the application
submitted will often be the greatest single factor in the length of time the application
remains in the review process. To this extent, the applicant is in control.
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TEXAS AIR CONTROL BOARD

A PERMIT IS HEREBY ISSUED TO
AUTHORIZING THE CONSTRUCTION AND OPERATION OF

TO BE LOCATED AT

and whuch is to be constructed and operated in accordance with and subject 1o the Texas Clean Air Act (Texas Health and Safety Code, Chapter
382) and all Rules, Regulations and Orders of the Texas Air Control Board. Said permit is subject to any additional or amended Rules, Regula-
tons and Orders of the Board adopted pursuant to the Act and to all of the foBowing conditions:

1. Thus permit may not be transferred, assigned or conveved by the holder, and applies only to the location specified herein.
2. This perrmut 1s automatically void upon the occurrence of any of the following:

a. Fallure to begin construction within eighteen months of the date of issuance.

b. Discontinuance of construction prior to completion for a period of eighteen consecutive months or more.

¢ Failure to complete construction wathun a reasonable ame.

3. The fadliies covered by this permit shall be constructed and operated as specified in the application for the permit.

4. All representations regarding construction pians and operation procedures contained in the permit application, unless spedfically changed in .

the application for thus permmut, become conditions upon which thus permit is issued. It shall be unlawful for any person to vary from such
representation if the change will cause a change in the method of control of emissions, the character of the emissions or will resultin an
increase in the discharge of the vanous errussions, unless he first makes application to the Executive Director to amend thus permit in that
regard and such amendment 1s approved.

5. The Board shall be notified prior to the start-up of the fadlities authorized by this permit in such a manner that a representative of the Texas
Aur Control Board mav be present at the ame of start-up.

6. The Board shall be notified prior to the start of anv required sampling and/or monitoring of the fadlities authorized by this permit in such a
manner that a representative of the Texas Air Control Board may be present dunng the required sampling and/ or moritonng. Upon request
by the Executive Director, the holder of this perrrut shall make suffiqent stack sampling analyses, o other tests, to prove satsfactory
equipment performance. Al sampling and testing procedures shall be approved by the Execunve Director and coordinated wath the regional
representatves of the Texas Arr Control Board.

7. Thus permit does not absolve the halder from the responsibility for the consequences of noncompliance with all Rules, Regulations and
Orders of the Texas Air Control Board or with the requiremnents of the Texas Clean Air Act.

8. The facilities covered by this permit shall not be operated uniess all associated air pollution abaternent equipment is maintained in good
working order and operating properly duning normal fadility operations.

9. Ermussions from thus faclity must not cause or contribute to a condition of ‘air pollution” as defined in Section 382.03(2) of the Texas Clean Aur
Act or violate Section 382.083 of the Texas Clean Air Adt. If the Executive Director determunes that such a condition or violation occurs, the
holder shall implement additional abatemnent measures as necessary to control or prevent the condition or violation.

10. Provisions:

Acceptance of the permmut constitutes an acknowledgement and agreement that the holder will comply with all Rules, Regulations and Orders of
the Board 1ssued in conformty with the Act and the condinons precedent to the granting of this permit. Failure to comply with all condions and
special provasions of this permit will subject the holder to the enforcement provisions of the Texas Clean Air Act.

Thus permut expires 5 years from date of issuance unless renewed as defined in Section 382.055 of the Texas Clean Air Act.

PERMIT NO DATE

—
EXECUTIVE DIRECTOR, TEXAS AIR CON"ROL BOARD
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GENERAL PROVISIONS

Title
Standard General Provisions for
Prevention of Significant

Deterioration (PSD)

Standard General Provigionsg for
all Permits

Piping, Valves, Flanges, Pumps
and Compressors in Volatile
Organic Compound (VOC) Service

Piping, Valves, Flanges, Pumps
and Compressors in Volatile
Organic Compound (VOC) Service
- Directed Maintenance

Piping, Valves, Flanges, Pumps
and Compressors in

Service - Intensive Directed
Maintenance

Storage and Loading of Volatile
Organic Compounds (VQC)

Carbon Compound Waste Gas
Streams

INDEX

code No.
GP PSD

MA39

28M

28MD

28MID

32M
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GENERAL PROVISIONS

Eguivalency of Methods - It shall be the responsibility of the holder of
this permit to demonstrate or othervise justify the equivalency of

emission control methods, sampling or other emission testing methods and
monitoring methods proposed as alternatives to methods indicated in the
provisions of this permit. Any request for alternate or equivalent
methods from those specified under Title 40 Code of Federal Regqulations
Parts 60 and 61 (40 CFR 60 and 61), except for waivers authorized under
the delegation of 40 CFR 60 and 61 from the Environmental Protection
Agency (EPA) to the Texas Air Control Board (TACB), shall be approved by
the EPA prior to their use in fulfilling any requirements of the permit.

- If sampling of stacks or process vents is
required, the holder of this permit must contact the Source and Mobile
Monitoring Division of the TACB prior to sampling to obtain the proper
data forms and procedures. The holder of this permit is also
responsible for providing sampling facilities and conducting the
sampling operations at his own expense.

construction Progress - Start of construction, construction

interruptions exceeding 45 days, completion of construction and start-up
shall be reported to the TACB not later than 10 working days after
occurrence of the event.

Recordkeeping - Information concerning production, operating hours, fuel
type and fuel sulfur content, if applicable, shall be maintained at the
plant site and made available at the request of personnel from the TACB,
the local air pollution control program or the EPA.

Revised: 02/06/91
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GENERAL PROVISIONS

Equjvalency of Methods - It shall be the responsibility of the holder of
this permit to demonstrate or otherwise justify the equivalency of

emission control methods, sampling or other emission testing methods and
monitoring methods proposed as alternatives to methods indicated in the
provisions of this permit. Alternative methods shall be applied for in
writing and shall be reviewed and approved by the Executive Director
prior to their use in fulfilling any requirements of this permit.

Sampling Regujirements - If sampling of stacks oOr process vents is

required, the holder of this permit must contact the Source and Mobile
Monitoring Division of the Texas Air Control Board (TACB) prior to
sampling to obtain the proper data forms and procedures. The holder of
this permit is also responsible for providing sampling facilities and
conducting the sampling operations at his own expense. )

Appeal - This permit may be appealed pursuant to Rule 103.81 of the
Procedural Rules of the TACB and Section 382.032 of the Texas Clean Air

Act. Failure to take such appeal constitutes acceptance by the
applicant of all terms of the permit.
Constructio P - Start of construction, con-struction

interruptions exceeding 45 days and completion of construction shall be
reported to the appropriate regional office of the TACB not later than
10 working days after occurrence of the event. This provision shall not
apply to operating permits.

Recordkeeping - Information and data concerning pro-duction, operating
hours, sampling and monitoring data, if applicable, fuel type and fuel
sulfur content, if applicable, shall be maintained in a file at the
plant site and made available at the request of personnel from the TACB
- or any local air pollution control program having jurisdiction. The
file shall be retained for at least two years following the date that
the information or data is obtained.

Maintenance of Emission Control - The facilities covered by this permit

shall not be operated unless all air pollution emission capture
equipment and abatement equipment are maintained in good working order
and operating properly during normal facility operations.
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These provisions shall not apply (1) where the VOC has an aggregate
partial pressure or vapor pressure of less than 0.5 psia at 100°F
or at maximum process operating temperature if less than 100°F, or
(2) to piping and valves two inches nominal size and smaller or (3)
where the operating pressure is at least 5 kilopascals (0.725 psi)
below ambient pressure.

Construction of new and reworked piping, valves and pump and
compressor systems shall conform to applicable ANSI, API, ASME or
equivalent codes.

New and reworked underground process plpellnes shall contain no
buried valves such that fugitive emission monitoring is rendered
impractical.

To the extent that good engineering practice will permit, new and
reworked valves and piping connections shall be so located to be
reasonably accessible for leak-checking during plant operation.
Non-accessible valves shall be identified in a list to be made
available upon request.

New and reworked piping connections shall be welded or flanged.
Screwed connections are permissible only on piping smaller than
two-inch diameter. No later than the next scheduled quarterly
monitoring period after initial installation or replacement, all
new or reworked connections shall be gas tested or hydraulically
tested at no less than normal operating pressure and adjustments
made as necessary to obtain leak-free performance. Flanges shall
be inspected by visual, audible and/or olfactory means at least
weekly by operating personnel walk-through.

Each open-ended valve or line shall be equipped with a cap, blind
flange, plug or a second valve.

Accessible valves shall be monitored by leak-checking for fugitive
emissions at least quarterly using an approved gas analyzer.
Sealless/leakless valves (including but not limited to bellows and
diaphragm valves) and relief valves equipped with a rupture disc
upstream or venting to a control device are not required to be
monitored. For valves equipped with rupture discs, a pressure
gauge shall be installed between the relief valve and rupture disc
to monitor disc integrity. All leaking discs shall be replaced at
the earliest opportunity but no 1later than the next process
shutdown.

Except as may be provided for in the special provisions of this
permit, all pump and compressor seals shall be monitored with an
approved gas analyzer at least quarterly or be equipped with a
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shaft sealing system that prevents or detects emigssions of VOC from
the seal. Seal systems designed and operated to prevent emissions
or seals equipped with an automatic sgeal failure detection and
alarm system need not be monitored. Seal systems that prevent
emissions may include (but are not limited to) dual pump seals with
barrier fluid at higher pressure than process pressure or seals
degassing to vent control systems kept in good working order.

Submerged pumps or sealless pumps (including but not limited to
diaphragm, canned or magnetic driven pumps) may be used to satisfy
the requirements of this provision and need not be monitored.

Damaged or leaking valves, flanges, compressor seals and pump seals
found to be emitting VOC in excess of 10,000 ppmv or found by
visual inspection to be leaking (e.g. dripping liquids) shall be
tagged and replaced or repaired. Every reascnable effort shall be
made to repair a leaking component, as specified in this paragraph,
within 15 days after the leak is found. If the repair of a
component would require a unit shutdown, the repair may be delayed
until the next scheduled shutdown. All leaking components which
cannot be repaired until a scheduled shutdown shall be identified
for such repair by tagging. The Executive Director, at his
discretion, may require early unit shutdown or other appropriate
action based on the number and severity of tagged leaks awaiting
shutdown. '

The results of the required fugitive monitoring and maintenance
program shall be made available to the Executive Director or his

designated representative upon request. Records shall indicate
appropriate " dates, test methods, instrument readings, repair
results and corrective actions taken. Records of flange

inspections are not required unless a leak is detected.

Fugitive emission monitoring required by TACB Regulation V, an
applicable New Source Performance Standard (NSPS), Title 40 Code of
Federal Regulations Part 60 (40 CFR 60) or an applicable National
Emission Standard for Hazardous Air Pollutants (NESHAPS) (40 CFR
61) may be used in lieu of Items F through I of this provision.

Compliance with the reguirements of this provision does not assure
compliance with requirements of TACB Regulation V, NSPS or NESHAPS
and does not constitute approval of alternative standards for these
regulations.
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A. These provisions shall not apply (1) where the VOC has an aggregate
partial pressure or vapor pressure of less than 0.5 psia at 100°F
or at maximum process operating temperature if less than 100°F, or
(2) to piping and valves two inches nominal size and smaller or (3)
where the operating pressure is at least 5 kilopascals (0.725 psi)
below ambient pressure.

B. Construction of new and reworked piping, valves and pump and
compressor systems shall conform to applicable ANSI, API, ASME or
equivalent codes.

C. New and reworked underground process pipelines shall contain no
buried valves such that fugitive emission monitoring is rendered
impractical.

D. To the extent that good engineering practice will permit, new and

reworked valves and piping connections shall be so located to be
reasonably accessible for leak-checking during plant operation.
Non-accessible valves shall be identified in a list to be made
available upon request.

E. New and reworked piping connections shall be welded or flanged.
Screwed connections are permissible only on piping smaller than
two-inch diameter. No later than the next scheduled monthly
monitoring period after initial installation or replacement, all
new or reworked connections shall be gas tested or hydraulically
tested at no less than normal operating pressure and adjustments
made as necessary to obtain leak-free performance. Flanges shall
be inspected by visual, audible and/or olfactory means at least
weekly by operating personnel walk-through.

Each open-ended valve or line shall be equipped with a cap, blind
flange, plug or a second valve.

F. Accessible valves shall be monitored by leak-checking for fugitive
emissions at least monthly using an approved gas analyzer.
Sealless/leakless valves (including but not limited to bellows and
diaphragm valves) and relief valves equipped with a rupture disc
upstream or venting to a control device are not required to be
monitored. For valves equipped with rupture discs, a pressure
gauge shall be installed between the relief valve and rupture disc
to monitor disc integrity. All leaking discs shall be replaced at
the earliest opportunity but no later than the next process
shutdown.

G. Except as may be provided for in the special prov;sions of this
permit, all pump and compressor seals shall be mcnztc;ed with an
approved gas analyzer at least monthly or be equipped with a shaft
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sealing system that prevents or detects emissions of VOC from the
seal. Seal systems designed and operated to prevent emissions or
seals equipped with an automatic seal failure detection and alarm
system need not be monitored. Seal systems that prevent emissions
may include (but are not limited to) dual pump seals with barrier
fluid at higher pressure than process pressure or seals degassing
to vent control systems kept in good working order.

Submerged pumps or sealless pumps (including but not limited to
diaphragm, canned or magnetic driven pumps) may be used to satisfy
the requirements of this provision and need not be monitored.

Damaged or leaking valves, flanges, compressor seals and pump seals
found to be emitting VOC in excess of 10,000 ppmv or found by
visual inspection to be leaking (e.g. dripping liquids) shall be
tagged and replaced or repaired. Every reasonable effort shall be
made to repair a leaking component, as specified in this paragraph,
within 15 days after the leak is found. If the repair of a
component would require a unit shutdown, the repair may be delayed
until the next scheduled shutdown. All leaking components which
cannot be repaired until a scheduled shutdown shall be identified
for such repair by tagging. The Executive Director, at his
discretion, may require early unit shutdown or other appropriate
action based on the number and severity of tagged leaks awaiting
shutdown.

The results of the required fugitive monitoring and maintenance
program shall be made available to the Executive Director or his

designated representative upon request. Records shall indicate
appropriate dates, test methods, instrument readings, repair
results and corrective actions taken. Records of flange

inspections are not required unless a leak is detected.

Compliance with the requirements of this provision does not assure
compliance with requirements of TACB Regulation V, an applicable
New Source Performance Standard or an applicable National Emission
Standard for Hazardous Air Pollutants and does not constitute
approval of alternative standards for these regulations.

b
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Piping, Valves, Flanges, Pumps and Compressors in Service
£ipind, a.ves T

Except as may be provided for in the special provisions of this permit,
the following requirements apply to the above referenced equipment.

A.

These provisions shall not apply (1) where the
concentration in the stream is less than percent by weight or
(2) where the volatile organic compounds (VOC) have an aggregate
partial pressure or vapor pressure of less than 0.05 psia at 20°cC,
or (3) to piping and valves two inches nominal size and smaller or
(4) operating pressure is at least 5 kilopascals (0.725 psi) below
ambient pressure. Equipment excluded from this provision shall be
identified in a list to be made available upon request.

Construction of new and reworked piping, valves and pump and
compressor systems shall conform to applicable ANSI, API, ASME or
equivalent codes.

New and reworked underground process pipelines shall contain no
buried valves such that fugitive emission monitoring is rendered
impractical.

To the extent that good engineering practice will permit, new and
reworked valves and piping connections shall be 8o located to be
reasonably accessible for leak-checking during plant operation.
Non-accessible valves shall be identified in a list to be made
available upon request.

New and reworked piping connections shall be welded or flanged.
Screwed connections are permissible only on piping smaller than
two-inch diameter. No later than the next scheduled quarterly
monitoring after initial installation or replacement, all new or
reworked connections shall be gas tested or hydraulically tested at
no less than normal operat-ing pressure and adjustments made as
necessary to obtain leak-free performance. Flanges shall be
inspected by visual, audible and/or olfactory means at least weekly
by operating personnel walk-through.

Each open-ended valve or line shall be equipped with a cap, blind
flange, plug or a second valve.

Accessible valves shall be monitored by leak-checking for fugitive
emissions at least quarterly using an approved gas analyzer with a
directed maintenance program. Sealless/leakless valves (including
but not limited to bellows and diaphragm valves) and relief valves
equipped with a rupture disc or venting to a control device are not
required to be monitored. For valves equipped with rupture discs,
a pressure gauge shall be installed between the relief valve and
rupture disc to monitor disc integrity. All leaking discs shall be
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replaced at the earliest opportunity but no later than the next
procesg shutdown.

A directed maintenance program shall consist of the repair and
maintenance of components assisted simultaneously by the use of an
approved gas analyzer such that a minimum concentration of leaking
VOC is obtained for each component being maintained.

All new and replacement pumps and compressors shall be equipped
with a shaft sealing system that prevents or detects emissions of
VOC from the seal. These seal systems need not be monitored and
may include (but are not limited to) dual pump seals with barrier
fluid at higher pressure than process pressure, seals degassing to
vent control systems kept in good working order or seals equipped
with an automatic seal failure detection and alarm systen.
Submerged pumps or sealless pumps (including but not limited to
diaphragm, canned or magnetic driven pumps) may be used to satisfy
the requirements of this provision and need not be monitored.

All other pump and compressor seals emitting VOC shall be monitored
with an approved gas analyzer at least quarterly.

Damaged or leaking valves, flanges, compressor seals and pump seals
found to be emitting VOC in excess of 500 ppmv or found by visual
inspection to be leaking (e.g. dripping liquids) shall be tagged
and replaced or repaired. Every reasonable effort shall be made to
repair a leaking component, as specified in this paragraph, within
15 days after the leak is found. If the repair of a component
would require a unit shutdown, the repair may be delayed until the
next scheduled shutdown. All leaking components which cannot be
repaired until a scheduled shutdown shall be identified for such
repair by tagging. The Executive Director, at his discretion, may
require early unit shutdown or other appropriate action based on
the number and severity of tagged leaks awaiting shutdown.

The results of the required fugitive monitoring and maintenance
program shall be made available to the Executive Director or his
designated representative upon request. Records shall indicate
appropriate dates, test methods, instrument readings, repair
results and corrective actions taken. Records of flange
inspections are not required unless a leak is detected.

Compliance with the requirements of this provision does not assure
compliance with requirements of TACB Regulation V, an applicable
New Source Performance Standard or an applicable National Emission
Standard for Hazardous Air Pollutants and does not constitute
approval of alternative standards for these regulations.
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These provisions shall not apply (1) where the VOC has an aggregate
partial pressure of less than 0.5 psia at the maximum expected
operating temperature or (2) to storage tanks smaller than 25,000
gallons.

An internal floating roof or equivalent control shall be installed
on all tanks.

An open top tank containing a floating roof which uses double seal
or secondary seal technology shall be an approved control
alternative to an internal floating roof tank provided the primary
seal consists of either a mechanical shoe seal or a liquid-mounted
seal and the secondary seal is rim-mounted. A weathershield is not
approvable as a secondary seal unless specifically reviewed and
determined to be vapor-tight.

For any tank equipped with a floating roof, the integrity of the
floating roof seals shall be verified annually and records
maintained to describe dates, seal integrity and corrective actions
taken. '

The floating roof design shall incorporate sufficient flotation to
conform to the requirements of API Code 650, Appendix C or an
equivalent degree of flotation, except that an internal floating
cover need not be designed to meet rainfall support requirements.

Uninsulated tank exterior surfaces exposed to the sun shall be
white.

For pu-poses of assuring compliance with VOC emission limitations,
the hc.der of this permit shall maintain a monthly emissions record
which describes calculated emissions of VOC from all storage tanks
and loading operations. The record shall include tank or loading
point identification number, control method used, tank or vessel
capacity in gallons, name of the material stored or loaded, VOC
molecular weight, VOC monthly average temperature in degrees
Fahrenheit, VOC vapor pressure at the monthly average material
temperature in psia, VOC throughput for the previous month and
year-to-date in gallons and total tons of emissions including
controls for the previous month and year-to-date. This record
shall be maintained at the plant site for at least two years and be
made available to representatives of the TACB upon request.

Emissions for tanks and loading operations shall be calculated
using the edition of AP-42, "Compilation of Air Pollutant Emission
Factors," in effect on the date this permit was issued (or the
edition in effect on the last date the permit was amended if the
permit has been amended).




Controlled and uncontrolled emissiong of VOC shall be calculated
for storage tanks using the following meteorological data as
monthly average values:

Monthly Average
Daily temperature change, °F

Wind speed, mph
Station pressure, psia

-} (-
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Carbon Compeund Waste Gas Streanms

A.

Except as may be provided for in the special provisions of this
permit, all waste gas from point sources containing volatile
organic compounds (VOC) and/or other organic compounds (hydro-
carbons and/or hydrocarbon derivatives excluding carbon dioxide)
shall be routed to (a flare) (an incinerator)(a recovery system).
The (flare shall operate with no less than 98 percent efficiency in
disposing of) (the incinerator shall operate with no less than 99.9
percent efficiency in disposing of) (recovery system shall operate
with no less than 95 percent efficiency in recovery of) the carbon
compounds captured by the collection system. The waste gas streams
shall include process vents, relief valves, analyzer vents, steanm
jet exhausts, upset emissions, start-up and shutdown-related
emissions or purges, blowdowns or other system emissions of waste
gas. Storage tank vents, cooling tower exhaust and process
fugitive emissions are excluded from this requirement. Any other
exception to this provision requires prior review and approval by
the Executive Director and such exceptions may be subject to strict
monitoring requirements.

The holder of this permit shall perform sampling and other testing
as necessary to establish the pounds per hour of VOC being emitted
into the atmosphere from the cooling tower and wastewater system
associated with this permit. All sampling and testing methods
shall be subject to approval of the Executive Director prior to
their implementation. The VOC concentration (ppmv) in the exhaust
from the air stripping system or equivalent and the corresponding
pounds of strippable VOC/gallon of cooling water should be
reported. These will be used to determine the level (either ppmv
or 1lb/VOC/gal) at which a leak into cooling water will be assumed
in the ongoing monitoring program. Within 30 days after completion
of sampling, copies of the test report shall be submitted to the
TACB Permits Program and the TACB regional office.

VOC associated with cooling tower water shall be monitored monthly
with an approved air stripping system or egquivalent. The
appropriate equipment shall be maintained so as to minimize
fugitive VOC emissions from the cooling tower. Faulty equipment
shall be repaired at the earliest opportunity, but no later than
the next scheduled shutdown of the process unit in which the leak
occurs. The results of the monitoring and maintenance efforts
shall be recorded and such records shall be maintained for a period
of two years. The records shall be made available to the Executive
Director upon request.
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SPECIAL PROVISIONS

Stack Sa ing P

1.

1

Sampling ports and platform(s) shall be incorporated into
the design of stack according to
the specifications set forth in the attachment entitled
"Chapter 2, Stack Sampling Facilities." Alternate
sampling facility designs may be submitted for approval
by the Regional Director or the Director of the Source
and Mobile Monitoring Division.

Stack sampling ports and platform(s) as specified in th
e attachment entitled "Chapter 2, Stack Sampling
Facilities" or an alternate design may be required at a
later date if determined necessary by the Regional
Director or the Director of the Source and Mobile
Monitoring Division.




Sampling Procedures

2.

1

The holder of this permit shall perform stack sampling
and other testing as required to establish the actual
pattern and quantities of air contaminants being emitted

into the atmosphere from the

The holder of this permit 1s responsible for providiné
sampling and testing facilities and conducting -the
sampling and testing operations at his expense.

A.

The appropriate TACB regional office in the region
where the source is located shall be contacted as
soon as testing is scheduled but not less than 45
days prior to sampling to schedule a pretest
meeting.

The notice shall include:

Date for pretest meeting.

. Date sampling will occur.

Name of firm conducting sampling.

Type of sampling equipment to be used.
Method or procedure to be used in sampling.

Or > LN

The purpose of the pretest meeting is to review the
necessary sampling and testing procedures, to
provide the proper data forms for recording
pertinent data and to review the format procedures
for submitting the test reports.

A written proposed description of any deviation
from sampling procedures specified in permit
provisions or TACB or Environmental Protection
Agency (EPA) sampling procedures shall be made
available to the TACB prior to the pretest meeting.
The Regional Director or the Director of the Source
and Mobile Monitoring Division shall approve or
disapprove of any deviation from specified sampling
procedures.

Requests to waive testing for any pollutant
specified in B of this provision shall be submitted
to the TACB Permits Program. Test waivers and
alternate/equivalent procedure proposals for New
Source Performance Standard (NSPS) testing which
must have EPA approval shall be submitted to the
TACB Source and Mobile Monitoring Division in
Austin.

Air contaminants emitted from the
to be tested for include (but

are not limited to)

Sampling shall occur within 60 days after initial
start-up of the facilities and at such other times
as may be required by the Executive Director of the
TACB. Requests for additional time to perform
sampling shall be submitted to the regional office.
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Additional time to comply with the applicable
requirements of 40 CFR 60 and 40 CFR 61 requires
EPA approval and requests shall be submitted to the
TACB Source and Mobile Monitoring Division in
Austin. :

D. The plant shall operate at maximum production rates
during stack emission testing. Primary operating
parameters that enable determination of production
rate shall be monitored and recorded during the
stack test. These parameters are to be determined
at the pretest meeting. If the plant is unable to
operate at maximum rates during testing, then
future production rates may be limited to the rates
established during testing. Additional stack
testing may be required when higher production
rates are achieved.

E. Three copies of the final sampling report shall be
forwarded to the TACB within 30 days after sampling
is completed. Sampling reports shall comply with
the attached provisions of Chapter 14 of the TACB
Sampling Procedures Manual. The reports shall be
distributed as follows:

One copy to the appropriate TACB regional office.

One copy to each appropriate local air pollution
control program.

One copy to the Source and Mobile Monitoring
Division, TACB, Austin Office.

F. (optional) Stack sampling shall be repeated every
five years after the initial sampling in conformity
with Conditions A, B and D of this provision.

The holder of this permit shall perform stack sampling
and other testing to establish the actual pattern and
guantities of air contaminants being emitted into the
atmosphere from the engine. The
holder of this permit is responsible for providing
sampling and testing facilities and conducting the
sampling and testing operations at his expense.

A, The appropriate TACB regional office shall be
contacted as soon as testing is scheduled but not
less than 45 days prior to sampling to schedule a
pretest meeting.

The notice shall include:

Date for pretest meeting.

Date sampling will occur.

Name of firm conducting sampling.

Type of sampling equipment to be used.

Method or procedure to be used in sampling.
Procedure to be used to determine engine
horsepower load during sampling period.
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The purpose of the pretest meeting is to review the
necessary sampling and testing procedures, to
provide the proper data forms for recording
pertinent data and to review the format procedures
for submitting the test reports.

A written proposed description of any deviation
from sampling procedures specified in permit
provisions or TACB or Environmental Protection
Agency (EPA) sampling procedures shall be made
available to the TACB prior to the pretest meeting.

The Regional Director or the Director of the
Source and Mobile Monitoring Division shall approve
or disapprove of any deviation from specified
sampling procedures.

Requests to waive testing for any pollutant
specified in B of this provision shall be submitted
to the TACB Permits Program. Test waivers and
alternate/equivalent procedure proposals for New
Source Performance Standard (NSPS) testing which
must have EPA approval shall be submitted to the
TACB Source and Mobile Monitoring Division in
Austin.

Air contaminants emitted from the
to be tested for include (but are not limited
to) .

Engine emissions shall be determined by EPA Methods
1, 2, 3, 4, 10 and 20 (as modified by proposed
NSPS, Subpart FF, Paragraph 60.324, entitled "Test
Methods and Procedures," for the sampling site
location, traverse points and required engine
operating data) or any other methods approved by
the Regional Director or the Director of the Source
and Mobile Monitoring Division prior to sampling.
Emissions shall be sampled at four points over the
normal load range of the engine, including the
minimum and maximum of the range. At each test
load, the following operating parameters shall be
varied to identify the range over which the
allowable emission limits are not exceeded: (air-
fuel ratio as measured by exhaust oxygen content,
engine speed and spark ignition timing for clean-
burn gas-fired engines) (intake manifold temperature
and pressure or air-fuel ratio as measured by
exhaust oxygen content, engine speed, injector
timing for dual-fuel or diesel engines). The
nitrogen oxides (NOyx) concentration limit of the
proposed Subpart FF is not applicable and hence the
correction to 15 percent oxygen specified in Method
20 and Subpart FF is not applicable to the engine
tests. The NOy emission level measured by
Reference Method 20 shall be adjusted to reference
ambient conditions in accordance with Section
60.324 of the proposed NSPS Subpart FF and
reported. The unadjusted NOy emission level shall
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be used to determine compliance with the brake-
specific emission limit of this permit.

Gaseous sampling ports for the engines shall
consist of 2 two-inch diameter or larger schedule
40 couplings or 2 three-inch long pipe nipples
installed in the exhaust system according to EPA
Method 1 at a location where the full flow to the
engine exhaust sweeps by the sampling point and
where sufficient turbulence (no stratification) may
be expected to insure a representative sample.
Platforms shall be incorporated into the design of
the engine’s stack according to the specifications
set forth in the attachment entitled "Chapter 2,
Stack Sampling Facilities.™ Alternatively, a
temporary work platform for sampling operations is
acceptable if proper safety and accessibility are

provided. All other requirements detailed in
Chapter 2 of the TACB Sampling Procedures Manual

pertaining to monorails, loading, clearance and
power must be met by the temporary facilities.
Alternate sampling facility designs must be
submitted for approval by the Regional Director or
the Director of the Source and Mobile Monitoring
Division.

Sampling shall occur within 60 days after initial
start-up of the facilities and at such other times
as may be required by the Executive Director of the
TACB. Requests for additional time to perform
sampling shall be submitted to the regional office.
Additional time to comply with the applicable
requirements of 40 CFR 60 and 40 CFR 61 requires
EPA approval and requests shall be submitted to the
TACB Source and Mobile Monitoring Division in
Austin.

Three copies of the final sampling report shall be
forwarded to the TACB within 30 days after sampling
is completed. Sampling reports shall comply with
the attached provisions of Chapter 14 of the TACB

Sampling Procedures Manual. The reports shall be
distributed as follows:

One copy to the appropriate TACB regional office.

One copy to each appropriate local air pollution
control program.

One copy to the Source and Mobile Monitoring
Division, TACB, Austin Office.

In order to demonstrate that the emission limit of

grams per horsepower-hour (?F/hp-hr) of

nitrogen oxides (NO,) 1s continuously met, t

e holder of

this (permit) (exemption) shall perform the following on

the

Emission Poilnts No.

engine(s) identified as
covered by this

permit:

(Manual Monitoring)




Check (carbon monoxide [CO]) (oxygen) content of
exhaust at the inlet to the catalytic converter at
least (daily) (weekly = unmanned sites) with a
meter and adjust carburetor as necessary to
maintain operating conditions for optimum catalyst
performance. Inlet (CO) (oxygen) concentration
shall be maintained in the range of (3000 to 5500
CO) (1000 to 5000 oxygen) ppmv. This monitoring
shall begin within 30 days after the engine begins
operation and shall continue (daily) (weekly) until
the Regional Director or the Director of the Source
and Mobile Monitoring Division approves an
alternate monitoring schedule. A minimum of (120
days) (52 weeks - unmanned sites) of monitoring data
shall accompany any alternate schedule request.

(Oxygen Sensor in Exhaust Linked to Dummy Lights)

A.

Monitor oxygen content of exhaust at the inlet to
the catalytic converter with a continuous sensor
and adjust carburetor as necessary to maintain

operating conditions for optimum catalyst
performance. (Visual) (Audible) output of the
sensor shall be checked at least daily. Inlet

oxygen concentration shall be maintained in <the
range of 1000 tc 5000 ppnmv. The exhaust oxygen
monitoring system shall be maintained properly,
including periodic calibration and replacement of
the oxygen sensor as needed.

(Oxygen Sensor in Exhaust Linked to Carburetor)

A.

Monitor oxygen content of exhaust at the inlet to
the catalytic converter with a continuous sensor
and operate automatic air-fuel ratio controller to
maintain operating conditions for optimum catalyst
performance. Inlet oxygen concentration shall be
maintained in the range of 1000 to 5000 ppmv. The
exhaust oxygen monitoring system shall be
maintained properly, including periodic calibration
and replacement of the oxygen sensor as needed.

Conduct an annual evaluation of catalyst
degradation by measuring NOy concentrations
upstream and downstream of the catalytic converter.
The initial evaluation shall be conducted within 30
days after start-up of the engine. The use of
stain tube indicators specifically designed for
measuring NOyx concentrations in ppm is acceptable
for this evaluation. A hot air probe or egquivalent
should be used with stain tubes to prevent
introduction of error in results because of high
stack temperatures. Any other method approved by
the Regional Director or the Director of the Source
and Mobile Monitoring Division is also acceptable.

If the average difference between the rgadings
indicates less than an 80 percent reduction in NOy,
the catalyst shall either be cleaned or replaced as
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deemed necessary to attain the 2.0 gm/hp-hr
emission rate. Three sets of upstream and
downstream reductions should be averaged to
determine the reduction.

(Manual Monitoring)

C.

Written records of all (CO) (oxygen) monitoring
results, carburetor adjustments and annual NOy
evaluations shall be maintained at the plant site
for three years and shall be made available to the
Regional Director or the Director of the Source and
Mobile Monitoring Division within 30 days after
each annual monitoring check is completed.

(Oxygen Sensor in Exhaust Linked to Dummy Lights)

cC.

Written records of all oxygen monitoring results,
carburetor adjustments, oxygen sensor calibrations
and replacements and catalyst evaluations shall be
made available to the Regional Director or the
Director of the Quality Assurance Division within
30 days after each annual monitoring check is
completed.

(Oxygen Sensor in Exhaust Linked to Carburetor)

cC.

Written records of all oxygen sensor calibrations
and replacements and catalyst evaluations shall be
made available to the Regional Director or the
Director of the Source and Mobile Monitoring
Division within 30 days after each annual
monitoring check is completed.

Sampling required in Special Provision No.

to establish the actual pattern and quantity of air
contaminants emitted from the

when firing fuel oil may be waived by the Executive
Director as a condition for applying for an
operating permit provided that fuel oil has not
been used in the facilities covered by this permit.

Within 30 days of the commencement of burning fuel
0il in these facilities, the holder of this permit
shall submit a schedule for testing to the
Executive Director and the appropriate regional
office of the TACB. Air contaminants to be tested
for shall be those specified in Special Provision
No. of the construction permit. The testing
shall be completed and reports submitted within 60
days of the date of commencement of oil firing. If
the facilities fail to meet the emission limits for
fuel oil burning as required by the construction
permit, the holder of this permit shall cease
burning oil immediately upon notification of such
failure by the Executive Director. The Executive
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Director may specify retesting on an appropriate
schedule. In addition, and notwithstanding any
other requirement, the composition of the fuel oil
burned shall be either that specified in the
application for the permit to construct or
consistent with the most recent composition (if
any) published in the Texas Register pursuant to
Rule 116.10(d), whichever is more restrictive.

If the normal production rate of
from these facilities exceeds by more than 10 percent the

per maintained during sampling, the
company must notify, in writing, the appropriate regional
office of the TACB; and the source may be subject to
additional sampling to demonstrate continued compliance
with all applicable state and federal regulations.

Upon request by the Executive Director of the TACB or any
local air pollution control program having jurisdiction,
the holder of this permit shall provide a sample and/or
an analysis of the fuel(s) utilized in these facilities
or shall allow air pollution control agency
representatives to obtain a sample for analysis.



Sampling Procedures (Ground Level Sampling) use with 2.1D

3.

1

Upon completion of the , one upwind sample
and one downwind sample for ground level concentrations
of particulate matter shall be made simultaneously and
the results of such samples shall be reported to this
agency not later than days after initial start-
up of the facilities. Ground level sampling shall be
performed in accordance with Chapter 11 (particulate
matter) and/or Chapter 12 (gaseous pollutants) of the
TACB Sampling Procedures Manual.

The holder of this permit shall perform -
hour tests for net ground 1level concentrations of

Each test shall consist of one
upwind and one downwind sample taken simultaneously. The
test(s) shall be performed during normal operation of the
facilities. Ground level sampling shall be performed in
accordance with Chapter 11 (particulate matter) and/or
Chapter 12 (gaseocus pollutants) of the TACB Sampling
Procedures Manual.




Boilers and Combustion Units

4.

1

Initial sampling of the emissions from the boiler stack
must be performed within 60 days after start-up of these
facilities. This sampling must be performed while
operating on (gaseous) (liquid) and (solid) fuels and
must include analysis for particulate matter, sulfur
oxides and nitrogen oxides.

The holder of this permit shall install, calibrate and

maintain a continuous emission monitoring system (CEMS)

tc measure and record the in-stack concentration of
from

A. The CEMS shall meet the design and performance
specifications, pass the field tests and meet the
installation requirements and the data analysis and
reporting requirements specified in the applicable
Performance Specifications No. 1 through 6, 40 CFR
60, Appendix B. If there are no applicable
performance specifications in 40 CFR 60, Appendix
B, contact the TACB in Austin for reguirements to
be met.

B. The system shall be zeroed and spanned daily and
corrective action taken when the 24-hour span drift
exceeds two times the amounts specified in 40 CFR
60, Appendix B or as specified by the TACB if not
specified in Appendix B. Zero and span is not
required on weekends and plant holidays if
instrument technicians are not normally scheduled
on those days, unless the monitor is required by a
subpart of New Source Performance Standards or
National Emission Standards for Hazardous Air
Pollutants, in which case zero and span shall be
done daily without exception.

Each monitor shall be quality assured at least
quarterly in accordance with 40 CFR 60, Appendix F,
Procedure 1, Section 5.1.2. For non-NSPS sources,
an equivalent method approved by the TACB may be
used.

C. The monitoring data shall be reduced to (hourly)(

) average concentrations at least once every
(day) ( ), using a minimum of four equally
spaced data points from each one-~hour period. The
individual average concentrations shall be reduced
to units of the permit allowable emission rate in

(ppm) (1b/MMBTU) (1b/hr) at least once every
(week) (month) ( ).

D. All monitoring data and gquality assurance data

shall be maintained by the source for a period of
two years and shall be made available to the
Executive Director or his designated representative
upon request. The data from the CEMS may, at ;he
discretion of the TACB, be used to determine
compliance with the provisions of this permit.
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E. All cylinder gas audit exceedances of + 15 percent
accuracy and any CEMS downtime shall be reported to
the appropriate Regional Director and necessary
corrective action shall be taken. Supplemental
stack concentration measurements may be required at
the discretion of the appropriate Regional
Director.

F. For NSPS sources subject to Appendix F, the
appropriate TACB regional office shall be notified
at least 30 days prior to each annual relative
accuracy testing audit in order to provide TACB
staff the opportunity to observe the testing.

(NOTE TO ENGINEER: Performance Spec 1 is for opacity, 2
for SO and NOx, 3 for 02 and CO3, 4 for CO and 5 for
TRS. ]

Fuel for shall be either sweet natural
gas as defined in the General Rules adopted by the TACE,
liguid petroleum gas, diesel or No. 2 fuel oil. All

liquid fuels must be first-run refinery grade and shall
not consist of a blend containing waste oils or solvents.
Use of any other fuel will require prior approval of the
Executive Director of the TACB.

In-stack concentration of from
shall not exceed ppm by volume, averaged over
(hours) (days).

Incinerator operating instructions shall be established
and must be posted such that they are available for all
incinerator operators.

Disposal of ash must be accomplished in a manner which
will prevent the ash from becoming airborne.

Emissions of nitrogen oxides from (gas fired) (No. 2 fuel
oil fired) (No. 6 fuel oil-fired) heaters and boilers
shall not exceed (0.12 lb per million Btu) (0.16 lb/MM
Btu) (0.3 1b MM Btu) of heat input.
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Opacjity

5.

1

Opacity of emissions from the must not exceed
percent averaged over a 6-mlinute period, except for

those periods described in Rule 111.111(a) (1) (E) of

Regulation I.

(Fugitive Emissions Opacity) Opacity of fugitive
emissions from the shall not exceed

percent averaged over a #6-minute period as
determined by EPA Method 9.
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6.

ission Limitati Operating Sche

1

The total emissions of from
these facilities shall not exceed (tons,
pounds) per hour and tons per year.

The total emissions of

from any of the sources shall not exceed the values
stated on the attached table entitled "Emission Sources -
Maximum Allowable Emission Rates."

Operation of the is limited to
hours per day, days per week and
weeks per year or hours per year.

The emission limitations specified are based on this
operating schedule.

This permit covers only those sources of emissions listed
in the attached table entitled "Emission Sources -
Maximum Allowable Emission Rates," and those sources are
limited to the emission limits and other conditions
specified in that attached table.

Operation of the is limited to
hours per year. The emission limitations
specified are based on this operating schedule.
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Additional Engineering Data (Reference Form Letter C-16)

7.

1

The holder of this permit shall forward to the staff of
the TACB more detailed engineering data on the abatement
equipment as it becomes available. This information
shall include but is not limited to:

!

-14-



NSPS and NESHAPS

8.1 These facilities shall comply with all requirements of
Environmental Protection Agency Regulations on Standards
of Performance for New Stationary Sources promulgated for

in

Title 40 Code of Federal Regulations Part 60 (40 CFR 60),

Subparts A and .

8.2 These facilities shall comply with all requirements of
Environmental Protection Agency Regulations on National
Emission Standards for Hazardous Air Pollutants
promulgated for in
Title 40 Code of Federal Regulations Part 61 (40 CFR 61),
Subparts A and .

8.3 Add standard or other special provisions as necessary to
require sampling, testing or monitoring.

-1 8-




Hoods

9.

1

ucts, Collection £

The holder of this permit shall demonstrate that all
hooding, duct and collection systems are effective in
capturing emissions from this equipment and in preventing
fugitive emissions from buildings.

Disposal of must be accomplished in a manner
that will prevent the from becoming
airborne.

-16~-



Q

ta

and egate Indust

10.1 Plant roads shall be (oiled) (paved and cleéned)(sprinkled

10.

10.

10.

10.

10.

10.

10,

10.

with water and/or chemicals) as necessary to achieve
maximum control of dust emissions.

stockpiles shall be sprinkled with water
and/or chemicals as necessary to achieve maximum control
of dust emissions.

Water sprays shall be installed and operated as necessary
at all material transfer points, inlet and exit of all
crushers and all shaker screens in order to achieve
maximum control of dust emissions,

The cement weigh hopper shall be enclosed and vented to
the cement silo or a fabric filter.

The beds of all trucks transporting aggregate materials
shall be covered to prevent dust emissions from the
materials being transported.

An abatement device capable of capturing at least
percent of all dust emissions shall be used in connection
with all drilling operations.

A sprinkling system shall be installed for the purpose of
spraying all material being transported in open bodied
trucks or trailers. The aggregate 1load of all
transporting vehicles leaving the plant site shall be
sprayed with water or covered with a canvas or similar
type covering firmly secured to reduce particulate
emissions.

A copy of this permit shall be kept at the plant site and
made available at the regquest of personnel I -o>m the TACB
or the local air pollution control agency.

This permit will fulfill permit requirements for future
operation of this unit at other sites within Region
provided that the following conditions are complied with:

A. Approval must be obtained from the TACB Region
Office prior to operation of the unit at the
new:site.

B. If this unit is to be located within the corporate
limits of any city and/or county having an air
pollution control ©programn, approval must be
obtained from those respective air pollution
control programs having Jjurisdiction of the
proposed new site before construction commences at
the new site.

C. The operator of this unit must have applied for an
operating permit.
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Agricultural and Renderjing

11.1 This permit allows for the construction of a feedlot to

11.

11.

11.

11.

11.

11.

11.

11.

11.

11,

10

11

house a maximum of head of cattle.

All dead animals must be disposed of properly within 48
hours after death.

Runoff water in the holding ponds must not become a
source of odors that cause or contribute to a condition
of ’air pollution’ as defined in Section 382.003 of the
Texas Clean Air Act.

Excess moisture must be drained from pen areas to prevent
ponding. Good pen drainage must be maintained at all
times either by uniform slopes of 2-4 percent or by
mounding manure in flat pens.

When it becomes necessary to stockpile manure outside the
pen area, the moisture content must be maintained between
10 and 30 percent (wet basis) in the top 6 inches of the
pile or it must be successfully demonstrated by the
feedlot operator that the stockpile is not a source of
odors. The stockpile must be crowned with sides sloped
and located in a well-drained area to assure rapid
dewatering.

Solid set sprinklers or portable spray equipment must be
available and used as necessary to control dust. '

Cleaning or scraping of pens and removal of manure from
the stockpiles must be performed under favorable
atmospheric conditions (wind direction must not be out of
the , or )

This permit allows for the construction of farrowing,
nursery and finishing houses having a total capacity of
hogs.

At such times that it becomes necessary to pump out the
collection pits or holding ponds, they must be chemically
or biologically treated to minimize odors.

When the liquid slurry from the collection pits is
applied to the adjacent farmland, it must be
injected beneath the soil surface at a depth such
that odors do not cause or contribute to a
condition of ’‘air pollution’ as defined in Section
382.003 of the Texas Clean Air Act.

The capacity of the cookers
shall not exceed pounds per hour of raw
materials made up of offal, bone and suet. This
raw material shall enter the process within 10
hours after slaughter has finished unless these
materials have been stored under refrigeration
until time of pickup. The operating schedule for
this cooker shall not exceed hours per day,
days per week for weeks per year.
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11.12

11.13

11.14

11.15

11.16

11.18

The daily throughput of the
blood drier shall not exceed pounds
per day of blood received from

. This blood shall be dried
within 16 hours after the animals have been

slaughtered. The operating schedule of this drier
is limited to hours per day, days per
week and weeks per year. Visible and

odorous emissions due to product scorching and/or
burning in the blood drying system are prohibited.
In the event these conditions occur, the company
shall cease blood drying until corrective action is
implemented to improve combustion efficiency. 1In
addition, automatic control equipment shall be
installed to improve combustion and prevent the
scorching and/or burning of the product.

All rendering raw materials received on the plant
site shall be placed in the rendering process
building immediately or shall be stored in such
manner as to prevent a nuisance condition.

All areas of the building where odors can be
produced shall be maintained wunder negative
pressure during all rendering operations including
the receiving of raw material, cooker operations,
processing of finished product, and during any
maintenance period which might result in odorous
emissions. All plant air discharged during the
above conditions shall be treated by plant air
scrubbers before being exhausted into the
atmosphere.

Sodium hypochlorite or equivalent and sodium
hydroxide or equivalent shall be injected into the
plant air packed tower scrubber solution along with
fresh makeup water as specified by the manu-
facturer. A minimum residual-free <chlorine
concentration of 10 ppm and a minimum pH of 11
shall be maintained in the plant air scrubber
recycle tank.

Sulfuric acid and chlorine gas or egquivalent shall
be injected into the first blood drier - condenser
low* velocity packed bed scrubber solution (model
no. ) along with fresh makeup water as
specified by the manufacturer. A minimum residual-
free chlorine concentration of 5 ppm and a maximum
pH of 3 shall be maintained in this scrubber
recycle tank.

The temperature of the vapors discharged from the
air cooled condenser shall not exceed 130'F. This
temperature shall be continuously monitored and
recorded. These records shall be retained for a
minimum of 6 months and made available for state
and local agency inspection.
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11.19

11.20

11.21

11.22

11.23

11.24

All air pollution abatement equipment shall be
properly maintained and operated during the
operation of these facilities. Cleaning and
maintenance of the abatement equipment shall be
performed as recommended by the manufacturer and as
necessary so that the equipment efficiency can be
adequately maintained. The tubes in the air cooled
condenser shall be inspected and cleaned if
necessary each year just prior to the start of
summer.

All tallow storage tanks and blood meal silo
baghouse exhaust shall be vented into the rendering
process building.

There shall be no visible emissions from bagfilters
and gravity loadout operations. All truck loadout
operations shall be enclosed to prevent visible
emissions.

The premises of these permitted facilities shall be
kept clean and free from collection of raw and
finished products, refuse, waste materials and
standing pools of water to prevent the occurrence
of a nuisance condition. Plant roads, truck
loading and unloading areas and parking areas shall
be paved and cleaned as necessary to prevent the
occurrence of nuisance conditions. Vessels used
for transporting raw and finished products shall be
washed and kept free of odors while stored on the
property.

An odor detection tube shall be installed in the
scrubber exhaust stacks so that samples of the
discharge air may be evaluated for <odorous
conditions at ground level.
Operations of this facility shall not exceed 144
hours per week. This facility shall not process
more than the following amounts of poultry by-
products:
Raw Offal/Meat/Bone:

g tons/hr tons/day tons/yr
Raw Feathers/Blood:

tons/hr tons/day tons/yr

-
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ank 1 ovisi ti

12.1 The floating roof seals must be properly maintained at

12.2

12.3

12.4

all times to minimize vapor loss.

The holder of this permit shall reduce the temperature
and/or vapor pressure of the stored material as needed to
maintain a vapor pressure of less than psia at
actual storage conditions.

This storage tank must be equipped with a permanent
submerged fill pipe.

The emissions from these facilities must be discharged to
the atmosphere at a level no lower than
feet above ground level.
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Sour Crude Storage

13.1 This tank must be served by a vapor recovefy system which

13.

13.

13.

discharges into the gas sales 1line during normal
operating conditions.

Vapors from this tank must be properly burned such that
99.5 percent of reduced sulfur compounds are converted to
sulfur dioxide. The sulfur dioxide must be dispersed
properly from an elevated flue which discharges to the
atmosphere at a height no lower than feet above
ground level.

The dissolved hydrogen sulfide in the crude shall not
exceed ppm by weight in any sample.

The holder of this permit shall determine the dissolved
hydrogen sulfide concentration of each crude o0il stock to
be stored in this permit unit vessel. Records are to be
made available to the Executive Director of the TACB upon
request.
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Gas Sweetenjing Plants

14.1 All acid gas or other waste gases from these facilities

14.

14.

14.

14.

14.

shall be burned in the (flare(s)) (incinerator) specified
in the permit application. It is not permissible under
any conditions to vent waste gases directly to the
atmosphere.

Fuel for these facilities shall be (sweet natural
gas) (fuel gas containing no more than volume
percent total sulfur calculated as hydrogen sulfide) (fuel
gas containing no more than 0.1 grain of hydrogen sulfide
per dry standard cubic foot) (fuel oil containing no more
than weight percent sulfur compounds
calculated as sulfur on an hourly average basis).

The holder of this permit shall keep daily records of all
flow rates and total sulfur content of gas processing
streams and combustion unit fuel streams. Total sulfur
content shall be calculated as volume percent hydrogen
sulfide for gaseous fuels and weight percent sulfur
compounds calculated as sulfur for liquid fuels. Records
shall be made available to the Executive Director of the
TACB upon regquest.

This permit authorizes processing a maximum of

MMSCFD of gas containing not more than ( volume
percent) ( parts per million by volume) total
sulfur calculated as hydrogen sulfide on a daily average
basis.

The holder of this permit shall install, calibrate and
maintain a continuous emission monitoring instrument(s)
to continuously monitor and record emissions of
from .

The continuous emission monitor(s) shall meet the
performance specifications, pass the field tests and meet
the installation requirements and the data analysis and
reporting requirements specified in Performance
Specifications No. 1, 2 and 3, 40 CFR 60, Appendix B.
The monitor(s) shall be zeroed and spanned daily and
corrective action taken when the instrument drift exceeds
the amounts specified in 40 CFR 60, Appendix B. The
monltorlng data shall be collected and analyzed every
! (time 1nterval), shall be reduced to units of

the permit allowable emission rate every
(time interval), shall be maintained by the source for a
period of two years and shall be made available to the
Executive Director or his designated representative upon

request. The data from the continuous emission
monitor(s) may be used to determine compliance with the
provisions of this permit. The continuous emission

monitor(s) required by this permit shall be subject to
all future quality assurance requirements as they are
published in the TACB Sampling Procedures Manual.

The incinerator firebox exit temperature shall be
continuously monitored and recorded.




14.7 The (tail gas) ( ) incinerater shall be

14.

operated with not 1less than (25 percent) (
percent) excess air (3 percent oxygen in the incinerator
stack) and not less than (1200 'F) ( 'F)
incinerator firebox exit temperature.

The minimum sulfur recovery efficiency for this permit
unit shall be percent. The sulfur recovery
efficiency shall be determined by calculation as follows:

Efficiency = (S recovered)*(100)
(S acid gas)

Where: Efficiency = sulfur recovery efficiency, percent
S recovered = (S acid gas - S stack), lbs/hr
S acid gas = sulfur in acid gas stream, lbs/hr
S stack = sulfur in incinerator stack, lbs/hr.

14.9 Sampling - Use 2.1 A through D plus:

E. Test results shall include but are not limited to
the date of sampling, flow rate and composition of
the acid gas and tail gas incinerator stack
streams, total sulfur rates determined and
calculations demonstrating sulfur recovery
efficiency. Acid gas stream analysis shall include
(but is not limited to) hydrogen sulfide, carbon
disulfide and carbonyl disulfide. Tail gas
incinerator stack gas stream composition analysis
shall include (but is not 1limited to) sulfur
dioxide, sulfur trioxide, carbon monoxide, hydrogen

sulfide, carbonyl sulfide, carbon disulfide,
volatile organic compounds, particulate matter,
oxygen and nitrogen oxides. If continuous sulfur

dioxide and oxygen monitoring are required, that
data should also be reported for this test period.

F. The first performance test shall be conducted

within ( ) days after start-up of the
facilities and the results submitted in support of
the application for permit to operate. The second
and third performance tests shall be conducted in
the sixth month and twelth month, respectively,
foliowing the first performance test Results for
each test are to be submitted within 60 days
following the date of testing.

G. If the normal production rate of sulfur from these

facilities exceeds by more than 10 percent the
production rate in long tons per day maintained
during sampling, the company must notify, in
writing, the Executive Director of the Texas Air
Control Board; and the source may be subject to
additional sampling to demonstrate continued
compliance with all applicable state and federal
regulations.
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14.10

14.11

14.12

14.

14.

14.

14.

14.

14.

14.

13

14

15

16

17

18

19

The in-stack concentration of sulfur dioxide from
the tail gas incinerator shall not exceed

ppm by volume calculated as an hourly average on a
dry and air-free basis.

Therg shall be no visible emissions from the tail
gas incinerator stack.

The holder of this permit shall report under Rules
101.6 or 101.7 of the TACBE General Rules anytime
the sulfur recovery plant or tail gas incinerator
is not working properly. In the event that the
sulfur recovery plant is not operating, the acid
gas feed stream may be routed to the plant flare

for a period not to exceed only if
the hydrogen sulfide feed rate to the flare does
not exceed pounds per hour and there are no

visible emissicons from the flare.

The holder of this permit shall retain at (these
facilities) (the closest office of the applicant to
these facilities) a copy of the contingency plan
consistent with the requirements of Rule 36
(051.02.02.036) of the Texas Railroad Commission.

For purposes of minimizing the impact of emergency
releases of hydrogen sulfide to the atmosphere, the
holder of this permit shall install and maintain an
ambient hydrogen sulfide monitoring system
consistent with the requirements of Rule 36
(051.02.02.036) of the Texas Railroad Commission.

At least three times per week, leaks from tank
hatches, valves and other fugitive sources shall be
monitored with lead acetate detector tape and
repairs shall be made as needed to prevent hydrogen
sulfide leakage.

At least once per month, fresh water and chemicals
shall be used to flush the separators and allied
equipment to remove accumulated salts and sulfur.

All truck drivers loading salt water shall be given
detailed instructions and requirements to prevent
hydrogen  sulfide emissions during loading
operations.

Purging of the is exenmpt
from General Provision No. . In addition,
the following valves are also exempt from the
conditions of this general provision: (list
valves).

In determining compliance with emission limits in
this permit, emissions from volatile organic
compound loading operations shall be calculated
using the edition of AP-42, "Compilation of Air
Pollutant Emission Factors," in effect on the date
this permit was issued (or the edition in effect on
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14.20

14.21

the last date the permit was amended if the permit
has been amended), Sections 4.3 and 4.4, published
by the Environmental Protection Agency, OAQPS,
Research Triangle Park, North Carolina, 27711.

Flares shall be designed and operated in accordance
with 40 CFR 60.18 including specifications of
minimum heating value of the waste gas, maximum tip
velocity and pilot flame monitoring. If necessary
to insure adequate combustion, sufficient fuel gas
shall be added to make the gases combustible. An
infrared monitor is considered egquivalent to a
thermocouple for flame monitoring purposes.

The holder of this permit shall monitor the
hydrogen sulfide (H2S) content of the inlet fuel
gas once every eight hours using the stain tube
method. Stain tube sampling and certification
shall follow the procedures specified in Attachment
A. Any single stain tube reading that is greater
than 150 ppm of H2S in the fuel gas may constitute
a violation of this permit. If any single stain
tube reading is greater than 90 ppm, then four more
stain tube samples shall be taken at half-hour
intervals. The average of these five samples shall
determine the H2S reading for that period. 1If the
average of the five samples (described above) is
greater than 113 ppm, then the permit holder has
the following options:

Continue taking stain tube samples of the fuel gas
at half-hour intervals until the rol.ing 2-hour
average is less than 113 ppm and then resume a once
every 8 hours stain tube sampling frequency.

Perform Environmental Protection Agency (EPA)
Method 11 as found in 40 CFR 60, Appendix A, within
24 hours of the last averaged sample and continue
taking stain tube samples at l-hour intervals until
Method 11 1is performed. Once Method 11 is
performed, resume a once every 8 hours sampling
frequency.

Switch to burning only natural gas as fuel for
these facilities. The permit holder may resume
burning fuel gas at these facilities provided that
a single stain tube sample taken within half an
hour of refiring the fuel gas reads less than 90
ppm of H2S.

Records will be kept of ppm H2S detected, date and time
detected and corrective action taken if necessary.
Records of the sampling and certification results shall
be maintained at the plant site for two years and shall
be used to determine compliance with Special Provision
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No. 4. These records shall be made available upon
request of TACB personnel and any other local authorized
air pollution control agency. The holder of this permit
shall install an H2S continuous monitor when performance
specifications for such monitors are promulgated by EPA.
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Attachment A
e i oce

Fuel gas sampling shall be conducted at the fuel gas
header supplying gas to the combustion units covered
under this permit. The monitoring will be conducted by
the use of color detection tubes capable of measuring H2S
content in the range from 2 ppm to 200 ppm. Each batch
of tubes will be refrigerated immediately upon receipt
and each individual tube will be allowed to reach room
temperature at least eight hours before use. The stain
tube sample can be taken either by direct connection to
the fuel gas stream line with a slip stream connection or
through the use of a plastic collection bag. If a
collection bag is used, it must be shown to neither
adsorb nor absorb H2S. A Tedlar bag is an acceptable
option. Also, it must be clean and capable of holding at
least one cubic foot of gas from the fuel header. The
bag will then be immediately tested by connecting a new
color detector tube and drawing a sample of gas through
the tube according to the manufacturer’s recommendations.
The ppm indicated will then be recorded. The excess gas,
the color detection tube and the plastic bag (unless it
is reusable) will then be properly disposed of.

Stajin Tube Certification Procedures

Three tubes per batch of 100 will be checked against a -
high gquality H2S standard of gas or permeation device
with approximately 110 ppm H2S concentration. If the gas
used to certify the stain tubes will be supplied in a
cylinder, only materials made of aluminum, stainless
steel or glass will contact the gas before entering the
stain tube. If a permeation device 1is used, only
nitrogen or other TACB approved gas (not air) may be used
as the carrier gas. The results of these checks shall be
recorded.
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15.1 Add tailored and very specific provisions which document
the actions necessary to achieve emission reductions
necessary to accomplish an offset.

15.2 This permit is conditioned on the permanent allocation of

tons per year from the total of tons
per year of (volatile organic compound [VOC]) (particulate
matter) emissions reduction. The reduction will be ™
o b t a i n e 4 b y ‘

This allocated reduction
of emissions shall occur not later than the commencement
of operation of these permit facilities to offset the
resulting tons per year of growth in
(VOC) (particulate matter) emissions. The holder of this
permit shall maintain records of these emission
reductions and provide access and/or copies to the
Executive Director or his representative upon request.

15.3 If this facility subsequently becomes a major modifi-
cation solely by virtue of relaxing the limitations on
the hours of operation of any of the

, then PSD review should -

be required for the entire facility to construct the

as though construction

had not yet commenced.
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16.1 The service of the tanks in this permit is limited to the
storage of the chemicals appearing on the attached lists
or chemicals that are covered by one of the TACB standard
exemptions. Storage of other chemicals is prohibited
unless prior approval for such storage is obtained from
the Executive Director of the TACB. It will not be
necessary to obtain reapproval for chemicals previously
approved for storage in a specific tank. A revised Table
7 shall be sent to the Texas Air Control Board promptly
when there is any change in service of these tanks.

16.2 Storage and loading operations at these facilities are
limited to the handling of the chemicals appearing on the
attached lists or chemicals that are covered by one of
the TACB standard exemptions. Storage and loading of
other chemicals are prohibited unless prior approval is
obtained from the Executive Director of the TACB. It
will not be necessary to obtain reapproval for chemicals
previously approved for handling at this facility. A
revised Table 7 shall be sent to the TACB promptly when
there is any change in service of these tanks.

16.3 Loading operations at these facilities are limited to the
handling of the chemicals appearing on the attached lists
or chemicals that are covered by one of the TACB standard
exemptions. Loading of other chemicals is prohibited
unless prior approval is obtained from the Executive
Director of the TACB. It will not be necessary to obtain
reapproval for chemicals previously approved for handling
at these facilities.

16.4 A. Storage and loading operations at these facilities
are limited to the handling of the chemicals
appearing on the attached 1lists. Storage and

loading of other chemicals are prohibited unless
prior approval is obtained from the Executive
Director of the TACB. It will not be necessary to
obtain reapproval for chemicals previously approved
for handling in this permit unit. A revised Table
7 shall be sent to the TACB promptly when there is
any change in service of these tanks.

B. Storage and loading operations at these facilities
are limited to the handling of the chemicals
appearing on the attached lists. Storage and

loading of other chemicals are prohibited unless
prior approval is obtained from the Executive
Director of the TACB, or unless the procedures are
followed as described in Attachment I, Review and
Notification Requirements for Adding New Materials
to the Approved Chemical List.

16.5 Emissions from loading operations shall be minimized by
the use of a vaper recovery system when loading (specify
compounds) and volatile organic compounds with vapor
pressures greater than or egqual to 0.5 psia ap the
maximum loading temperature. The abatement equipment
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shall be operated and maintained such that the recovery
of product vapors is at least 95 percent or such that
emissions are not greater than 0.3 pounds per thousand
gallons loaded.

For purposes of determining compliance with Special
Provision No. (12.6), the holder of this permit shall
perform sampling and other testing as required to
demonstrate the performance of the vapor recovery system.
Sampling methods and procedures must be approved by the
Executive Director prior to sampling. The Executive
Director or his designated representative shall be
afforded the opportunity to observe all such sampling.
Sampling shall occur within 60 days after the vapor
recovery system starts operation and three copies of the
final sampling and testing report shall be forwarded to
this agency within 30 days after sampling is completed.
Sampling reports shall «comply with the attached
provisions of Chapter 14 of the TACB Sampling Procedures
Manual. (Note: Standard sampling provisions could be
used instead).

At all times, (EPN) shall vent through
a carbon adsorption system (CAS) consisting of at least
two activated carbon canisters that are connected in
series.

A. The CAS shall be sampled and recorded continuously
or (1) to determine breakthrough of
volatile organic compounds (VOC). The sampling
point shall be at the outlet of the initial
canister but before the inlet to the second or
final polishing canister. Sampling shall be done
during operating conditions, reflecting maximum
emission venting to the CAS. (Example: during
loading, tank filling, process venting)

B. The method of VOC sampling and analysis shall be by
flame ionization detector (FID), or a TACB approved
equivalent (2). On each day that sampling is
required, the FID shall be calibrated prior to
sampling with a certified gas mixture at 0 ppmv %
10 percent and at (3) ppmv = 10 percent.

c. BreAkthrough shall be defined as a measured VOC
concentration of (4) ppnmv. When the
condition of breakthrough of VOC from the initial
saturation canister occurs, the waste gas flow
shall be switched to the second canister
immediately. Within 4 hours of detection of
breakthrough, a fresh canister shall be placed as
the new final polishing canister. Sufficient new
activated carbon canisters shall be maintained at
the site to replace spent carbon canisters such
that replacements can be done in the above
specified time frames.




D. Records of the CAS monitoring maintained at the
plant site, shall include (but are not limited to)
the following:

1. sample time and date

2. monitoring results (ppmv)

3. corrective action taken including the time and
date of that action

4. process operations occurring at the time of
sampling

These records shall be made available to
representatives of the TACB and local programs upon
request and shall be retained for at least two
years following the date that the data is obtained.

E. The holder of this permit may request a change in
frequency of breakthrough sampling after completing
at least one year of sampling as specified above.
The request shall include a copy of the CAs
monitoring records specified in Paragraph D of this
provision and shall be submitted to the Austin TACB
Permits Program for review and response. The
permit holder may not change the sampling freguency
until written approval 1is received from the
Executive Director of TACB.

NOTES TO TH NG R REFERRED TO IN THE PROV ON:

(1) Frequency of breakthrough sampling should be decided by
the permit engineer on a case-by case basis and should be
based on the <canister’s —capacity and expected
uncontrolled emissions. For example, if the canister has
the capacity to adsorb 50 lbs of the compounds emitted
and the facility emits at a rate of 1 lb/hr then the
breakthrough sampling should be done on a daily basis or
perhaps even once per shift.

(2) If a sampling method other than FID is proposed, the
permit engineer and Quality Assurance (QA) should review
the specific method and calibration procedures.
Generally the approved alternatives would be gas
chromatography. Stain Tubes are generally not acceptable
because of their inherent inaccuracy but may be accepted
if the applicant will agree to QA procedures similar to
those used for fuel gas H2S sampling.

(3) The higher concentration for calibration should be the
same as the concentration defined as breakthrough.

(4) The concentration defined as breakthrough should be
established on a case by case basis based on the total
gas flow rate and the proposed emission rate from the
final canister. Generally that concentration would be
between 10 and 100 ppmv.

GENERAL NOTE:
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Carbon is most effective in control of one compound stream.
For multiple compound streams (e.g. different molecular
weights and vapor pressures) the system should be designed
with extra capacity in it and continuous monitoring for
breakthrough should probably Dbe required to ensure
effectiveness and reliability.

16.8 For the purpose of assuring compliance with the hydrogen
chloride and hydrogen bromide emission limitations, the
holder of this permit shall maintain a monthly emissions
record which describes calculated halocarbon venting teo
the (flare) (specify other control device) from all
storage, transfer and loading operations. The records
shall include tank or loading point identification
number, control method used, tank or vessel capacity in
gallons, name of material stored or loaded, appropriate
temperatures, estimated vapor volumes displaced to the
(flare) (specify other control device) and expected
emission rates. Emission rates shall be calculated in
terms of pounds per day and shall be totaled in terms of
tons per month. This record shall be made available to
representatives of the TACB or of the local air pollution
control programs upon request.

16.9 An internal floating roof or equivalent control shall be
installed on Tanks No. ( ). An open top tank
containing a floating roof which uses double seal or
secondary seal technology shall be an approved control
alternative to an internal floating roof tank provided
the primary seal consists of either a mechanical shoe
seal or a liquid-mounted seal and the secondary seal is
rim-mounted.
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17.1

valve e ion e vi

Safety relief valves that discharge to the atmosphere
only as a result of fire or failure of utilities are
exempt from General Provision No. , provided that
each valve is egquipped with a rupture disc upstream. A
pressure gauge shall Dbe installed between the relief
valve and rupture disc to monitor disc integrity. All
leaking discs shall be replaced at the earliest
opportunity but no later than the next process shutdown.
In addition, the following valves are also exempt from
the conditions of this general provision: (list actual
valve numbers).
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Waste Fuel for Asphalt Plants

17.2 Fuel for the dryer shall be either sweet natural gas as
defined in the General Rules adopted by the TACB, liquid
petroleum gas, diesel fuel, No. 2 fuel o0il, No. 4 fuel
0il, fuel o0il with a maximum sulfur content of 1.5% or
reclaimed industrial oil containing no more than the
indicated amounts of the substances listed below:

Concentration
Substance In 0il
Antimony 180 ppm .
Arsenic 3 ppm
Beryllium 1 ppm
Cadmium 18 ppm
Chromium 9 ppm
Mercury 37 ppm
Nickel 5 ppm
Selenium 75 ppm -
Thallium 37 ppm i
Vanadium 18 ppm
Lead 1030 ppm¢
Chlorinated Aromatic Compounds 20 ppm
Short-Chained Chlorinated 5000 ppm L

Aliphatic Compounds (only
allowed when a wet scrubber
is used to control emissions
from the dryer)

Upon request by the Executive Director of the TACB,
documentation from an approved independent testing
laboratory must be provided showing that constituents of
the oil do not exceed the amounts tabulated above.

Upon request by the Executive Director of the TACB or any
local air pollution control program having jurisdictioen,
the holder of this permit shall provide a sample and/or
an analysis of the fuel(s) utilized in these facilities
or shall allow air pollution control program
representatives to obtain a sample for analysis.




n e
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17.3 Piping, Valves, Pumps and Compressors in Anhvdrous
Hydrogen Chloride (HCl) Railcar Loading Service

A.

Audio, olfactory and visual checks for anhydrous
HCl leaks within the operating area shall be made
every four hours during loading operations.

Immediately, but no later than one hour upon
detection of a leak, plant perscnnel shall take the
following actions:

1. Isolate the leak.

2 Commence repair or replace of the leaking
component.

3. Use a leak collection/containment system to

prevent the leak until repair or replacement
can be made if immediate repair is not
possible.

Records shall be maintained at the plant site of
all repairs and replacements made due to leaks.
These records shall be made available to
representatives of the TACB upon request.

-36-



S - ~N
ACP-1 4/88

SPECIAL PROVISIONS

This permit will fulfill TACB permit requirements for
construction and operation of these facilities at this

site.

The permitted facilities may also relocate at

future sites provided that:

A.

The holder of this permit submits written
notification of the intent to construct these
facilities at a proposed site to the Executive
Director of the TACB or to the regional office of
the TACB having jurisdiction over the area to which
those facilities are to be moved. The notification
shall include:

(1) Company name
Address
Person in charge
Telephone number.

(2) Type of facilities.

(3) Account identification number and permit
number assigned by the TACB.

(4) Quantity and type of air pollution control
equipment utilized.

(5) Location that plant is to be moved from (city,
county, exact location description).

(6) Location that plant is to be moved to (city,
county, exact location description).

(7) An area map showing location of new site.

(8) Proposed date for start of construction.

(3) Proposed date for start of operation.

(10) Expected length of time at new location.

Before construction of the plant begins at any
site, written approval is received from the
Executive Director of the TACB.

The plant is located at least 1/2 mile from any
recreational area, residence or facility not
occupied by the applicant proposing to install the
facilities or occupied by lessor of the facility'’s
property.




D. All appropriate local air pollution control
programs and zoning offices are notified prior to
start of construction.

E. Replacement of air pollution control equipment is
accomplished with identical equipment.

These facilities shall comply with all requirements of
Environmental Protection Agency (EPA) Regulations on
Standards of Performance for New Stationary Sources
promulgated for asphalt concrete plants in Title 40 Code
of Federal Regulations Part 60 (40 CFR 60), Subparts A
and I.

Sampling ports and platform(s) shall be incorporated into
the design of the exhaust stack according to the
specifications set forth in the attachment entitled
"Chapter 2, Stack Sampling Facilities." Alternate
sampling facility designs may be submitted for approval
by the Executive Director of the TACB.

Stack sampling analysis for particulate matter will not
be required of the holder of this permit provided
adequate documentation including copies of past test
results demonstrates to the satisfaction of the Executive
Director that the model of the hot mix plant being
constructed has been tested and shown to meet the 0.04
gr/dscf allowable, and provided that the permitted
facilities’ emissions are equal to or less than 5 percent
opacity. (See Special Provision No. 5.) This
documentation must include a description of the aggregate
material used in previous tests.

Upon being informed by the Executive Director that the
staff has documented visible emissions from these
facilities exceeding 5 percent opacity averaged over six
consecutive minutes, the holder of this permit shall
conduct stack sampling analyses or other tests to prove
satisfactory equipment performance and demonstrate
compliance with the 0.04 gr/dscf allowable. Sampling
must Ye conducted in accordance with appropriate
procedures of the TACB Sampling Procedures Manual or in
accordance with applicable EPA Code of Federal
Regulations procedures. Any deviations from those
procedures must be approved by the Executive Director
prior to sampling.

A pretest meeting concerning the required monitoring
shall be held with personnel from the TACB before the
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required tests are performed. Air contaminants to be
tested for shall be determined at this pretest meeting.

A. Sampl@ng shall occur within 60 days after the
facilities go into normal operation.

B. The TACB regional office shall be notified not less
than 45 days prior to sampling to schedule a
pretest meeting. The notice to the regional office
shall include:

) Date for pretest meeting.

) Date sampling will occur.

) Name of firm conducting sampling.

) Type of sampling equipment to be used.

) Method or procedure to be used in sampling.

C. The sampling report shall include the following:

(1) Plant production rate during tests.
(2) Type of fuel.

(3) Fuel consumption rate.

(4) Percent sulfur in fuel.

D. Three copies of the final sampling report shall be
submitted within 30 days after sampling is
completed. Sampling reports shall comply with the
attached provisions of Chapter 14 of the TACB

Sampling Procedures Manual. The reports shall be
distributed as follows:

One copy to the appropriate TACB regional office.

One copy to each appropriate local air pollution
control program.

One copy to the Source and Mobile Monitoring
Division, TACE Austin Office.

Upon request by the Executive Director of the TACB or any
local air pollution control program having jurisdiction,
the holder of this permit shall prov1de a sample and/or
an analysis of the fuel(s) utilized in these facilities
or shall allow air pollution control agency
representatives to obtain a sample for analysis.

Plant roads and aggregate stockpiles shall be sprinkled
with water and/or chemicals as necessary to achieve
maximum control of dust emissions.




10.

A copy of this permit‘shall be kept at the plant site and
made available at the request of personnel from the TACB
or the local air pollution control agency.

Total emissions from these facilities shall not exceed
the values stated on the attached table entitled
"Emission Sources - Maximum Allowable Emission Rates."



HOT MIX ASPHALT PLANTS
NSPS ACP-2  4/88

SPECIAL PROVISIONS

This permit will fulfill TACB permit requirements for
construction and operation of these facilities at this

site.

The permitted facilities may also relocate at

future sites provided that:

A.

The holder of this permit submits written
notification of the intent to construct these
facilities at a proposed site to the Executive
Director of the TACB or to the regional office of
the TACB having jurisdiction over the area to which
those facilities are to be moved. The notification
shall include:

(1) Company name
Address
Person in charge
Telephone number.

(2) Type of facilities.

(3; Account identification number and permit
number assigned by the TACB.

(4) Quantity and type of air pollution control
equipment utilized.

(5) . Location that plant is to be moved from (city,
county, exact location description).

{(6) Location that plant is to be moved to (city,

county, exact location description).

) An area map showing location of new site.

) Proposed date for start of construction.

) Proposed date for start of operation.

0) Expected length of time at new location.

(7
(
(
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Before construction of the plant begins at any
site, written approval 1is received from the
Executive Director of the TACB.

The plant is located at least 1/2 mile from any
recreational area, residence or facility not
occupied by the applicant proposing to install the
facilities or occupied by lessor of the facility’s
property.




D. All appropriate local air pollution control
programs and zoning offices are notified prior to
start of construction.

E. Replacement of air pollution control equipment is
accomplished with identical equipment.

These facilities shall comply with all requirements of
Environmental Protection Agency (EPA) Regulations on
Standards of Performance for New Stationary Sources
promulgated for asphalt concrete plants in Title 40 Code
of Federal Regulations Part 60 (40 CFR 60), Subparts A
and I.

Sampling ports and platform(s) shall be incerporated into
the design of the exhaust stack according to the
specifications set forth in the attachment entitled
"Chapter 2, Stack Sampling Facilities." Alternate
sampling facility designs may be submitted for approval
by the Executive Director of the TACB.

Stack sampling analysis for particulate matter will not
be required of the holder of this permit provided
adequate documentation including copies of past test
results demonstrates to the satisfaction of the Executive
Director that the model of the hot mix plant being
constructed has been tested and shown to meet the 0.04
gr/dscf allowable, and provided that the permitted
facilities’ emissions are equal to or less than 5 percent
opacity. (See Special Provision No. §5.) This
documentation must include a description of the aggregate
material used in previous tests.

Upon being informed by the Executive Director that the
staff has documented visible emissions from these
facilities exceeding 5 percent opacity averaged over six
consecutive minutes, the holder of this permit shall
conduct stack sampling analyses or other tests to prove
satisfactory equipment performance and demonstrate
compliange with the 0.04 gr/dscf allowable. Sampling
must be conducted in accordance with appropriate
procedures of the TACB Sampling Procedures Manual or in
accordance with applicable EPA Code of Federal
Regulations procedures. Any deviations from those
procedures must be approved by the Executive Director
prior to sampling.

A pretest meeting concerning the required monitoring
shall be held with personnel from the TACB before the
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required tests are performed. Air contaminants to be
tested for shall be determined at this pretest meeting.

A. Sampling shall occur within 60 days after the
facilities go into normal operation.
B. The TACB regional office shall be notified not less

than 45 days prior to sampling to schedule a
pretest meeting. The notice to the regional office
shall include:

(1) Date for pretest meeting.

(2) Date sampling will occur.

(3) Name of firm conducting sampling.

(4) Type of sampling equipment to be used.

(5) Method or procedure to be used in sampling.

c. The sampling report shall include the following:

(1) Plant production rate during tests.
(2) Type of fuel.
(3) Fuel consumption rate.
(4) Percent sulfur in fuel.
D. Three copies of the final sampling report shall be

submitted within 30 days after sampling is
completed. Sampling reports shall comply with the
attached provisions of Chapter 14 of the TACB

Sampling Procedures Manual. The reports shall be
distributed as follows:

One copy to the appropriate TACB regional office.

One copy to each appropriate local air pollution
control program.

One copy to the Source and Mobile Monitoring
Division, TACB Austin Office.

Upon request by the Executive Director of the TACB or any
local air pollution control program having jurisdiction,
the holder of this permit shall provide a sample and/or
an analysis of the fuel(s) utilized in these facilities
or shall allow air pollution control agency
representatives to obtain a sample for analysis.

Plant roads and aggregate stockpiles shall be sprinkled
with water and/or chemicals as necessary to achieve
maximum control of dust emissions.

A copy of this permit shall be kept at the plant site and
made available at the request of personnel from the TACB
or the local air pollution control agency.
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10. Total emissions from these facilities shall not exceed
the values stated on the attached table entitled
"Emission Sources - Maximum Allowable Emission Rates."




SPECIAL PROVISIONS

This permit will fulfill TACB permit requirements for
construction and operation of these facilities at this

site.

The permitted facilities may also relocate at

future sites provided that:

A.

The holder of this permit submits written
notification of the intent to construct these
facilities at a proposed site to the Executive
Director of the TACB or to the regional office of
the TACB having jurisdiction over the area to which
those facilities are to be moved. The notification
shall include:

(1) Company name
Address
Person in charge
Telephone number.

(2) Type of facilities.

{3) Account identification number and permit
number assigned by the TACB.

(4) Quantity and type of air pollution control
equipment utilized.

(5) Location that plant is to be moved from (city,
county, exact location description).

(6) Location that plant is to be moved to (city,
county, exact location description).

(7) An area map showing location of new site.
(8) Proposed date for start of construction.
(9) Proposed date for start of operation.
(10) Expected length of time at new location.

Befaore construction of the plant begins at any
site, written approval 1is received from the
Executive Director of the TACB.

The plant is located at least 1/2 mile from any
recreational area, residence or facility not
occupied by the applicant proposing to install the
facilities or occupied by lessor of the facility’s
property.




D. All appropriate local air pollution control
programs and zoning offices are notified prior to
start of construction.

E. Replacement of air pollution control equipment is
accomplished with identical equipment.

Upon request by the Executive Director of the TACB or any
local air pollution control program having jurisdiction,
the holder of this permit shall provide a sample and/or
an analysis of the fuel(s) utilized in these facilities
or shall allow air pollution control agency
representatives to obtain a sample for analysis.

There shall be no excessive fugitive emissions from the
rotary dryer, hot elevator, shaker screens, oversized
aggregate chute and hot aggregate bins.

Plant roads and aggregate stockpiles shall be sprinkled
with water and/or chemicals as necessary to achieve
maximum control of dust emissions.

A copy of this permit shall be kept at the plant site and
made available at the regquest of personnel from the TACB
or the local air pollution control agency.

Total emissions from these facilities shall not exceed

the values stated on the attached table entitled
"Emission Sources - Maximum Allowable Emission Rates."
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SPECIAL PROVISIONS

This permit will fulfill TACB permit requirements for
construction and operation of these facilities at this

site.

The permitted facilities may also relocate at

future sites provided that:

A.

The holder of this permit submits written
notification of the intent to construct these
facilities at a proposed site to the Executive
Director of the TACB or to the regional office of
the TACB having jurisdiction over the area to which
those facilities are to be moved. The notification
shall include:

(1) Company name
Address
Person in charge
Telephone number.

(2) Type of facilities.

(3) Account identification number and permit
number assigned by the TACB.

(4) Quantity and type of air pollution control
equipment utilized.

(5) Location that plant is to be moved from (city,
county, exact location description).

(6) Location that plant is to be moved to (city,
county, exact location description).

(7) An area map showing location of new site.

(8) Proposed date for start of construction.

(9) Proposed date for start of operation.

(10) Expected length of time at new location.

Before construction of the plant begins at any
site, written approval |is received from the
Executive Director of the TACB.

The plant is located at least 1/2 mile from any
recreational area, residence or facility not
occupied by the applicant proposing to install the
facilities or occupied by lessor of the facility’s
property.

All appropriate local air pollution control
programs and zoning offices are notified prior to
start of construction.
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E. Replacement of air pollution control equipment is
accomplished with identical equipment.

Upon request by the Executive Director of the TACB, the
holder of this permit shall perform high volume air
sampling for net groundlevel concentration of particulate
matter in accordance with Chapter 11 of the TACB Sampling
Procedures Manual.

Water sprays shall be installed and operated at all
material transfer points, inlet and exit of all crushers
and all shaker screens. The water sprays shall be
operated as necessary to achieve maximum control of dust
emissions.

Facility roads and aggregate stockpiles shall be
sprinkled with water and/or chemicals as necessary to
achieve maximum control of dust emissions.

A copy of this permit shall be kept at the plant site and
made available at the request of personnel from the TACB
or the local air pollution contreol agency.

Total emissions from these facilities shall not exceed

the wvalues stated on the attached tab;e entitled"
"Fmission Sources - Maximum Allowable Emission Rates."
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SPECIAL PROVISIONS

This permit will fulfill TACB permit requirements for
construction and operation of these facilities at this

site.

The permitted facilities may also relocate at

future sites provided that:

A,

The holder of this permit submits written
notification of the intent to construct these
facilities at a proposed site to the Executive
Director of the TACB or to the regional office of
the TACB having jurisdiction over the area to which
these facilities are to be moved. The notification
shall include:

(1) Company name
Address
Person in charge
Telephone number.

(2) Type of facilities.

(3) Account identification number and permit number
assigned by the TACB.

(4) Quantity and type of air pollution control
equipment
utilized.

(5) Location that plant is to be moved from (city,
county, ‘
exact location description).

(6) Location that plant is to be moved to (city,
county, exact location description).

(7) An area map showing location of new site.
(8) Proposed date for start of construction.
(9) Proposed date for start of operation.

(10) Expected length of time at new location.

Before construction of the plant begins at any
site, written approval 1is received from the
Executive Director of the TACB.

All appropriate 1local air pollution control

programs and zoning offices are notified prior to
start of construction.

-13-




D. Replacement of air pollution control equipment is
accomplished with identical equipment.

Upon request by the Executive Director of the TACB, the
holder of this permit shall perform high volume air
sampling for net ground level <concentration of
particulate matter in accordance with Chapter 11 of the

TACB Sampling Procedures Manual.

As necessary to achieve maximum contrel of dust
emissions, in-plant roads and aggregate stockpiles shall
be sprinkled with water and/or chemicals.

A copy of this permit shall be kept at the plant site and
made available at the request of personnel from the TACB
or the local air pollution control agency.

Total emissions from these facilities shall not exceed

the values stated on the attached table entitled
"Emission Sources - Maximum Allowable Emission Rates."
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SPECIAL PROVISIONS

These facilities shall comply with all requirements of
Environmental Protection Agency (EPA) Regulations on
Standards of Performance for New Stationary Sources
promulgated for asphalt concrete plants in Title 40 Code
of Federal Regulations Part 60 (40 CFR 60), Subparts A
and I.

Sampling ports and platform(s) shall be incorporated into
the design of the exhaust stack according to the
specifications set forth in the attachment entitled
"Chapter 2, Stack Sampling Facilities." Alternate
sampling facility designs may be submitted for approval
by the Executive Director of the TACB.

Stack sampling analysis for particulate matter will not
be required of the holder of this permit provided
adequate documentation including copies of past test
results demonstrates to the satisfaction of the Executive
Director that the model of the hot mix plant being
constructed has been tested and shown to meet the 0.04
gr/dscf allowable, and provided that the permitted
facilities’ emissions are equal to or less than 5 percent
opacity. (See Special Provision No. 5.) This
documentation must include a description of the aggregate
material used in previous tests.

Upon being informed by the Executive Director that the
staff has documented visible emissions from these
facilities exceeding 5 percent opacity averaged over six
consecutive minutes, the holder of this permit shall
conduct stack sampling analyses or other tests to prove
satisfactory equipment performance and demonstrate
compliance with the 0.04 gr/dscf allowable. Sampling
must be conducted 1in accordance with appropriate
procedures of the TACB Sampling Procedures Manual or in
accordance with applicable EPA Code of Federal
Regulations procedures. Any deviations from those
procedures must be approved by the Executive Director
prior to sampling.

A pretest meeting concerning the required monitoring
shall be held with personnel from the TACB before the
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required tests are performed. Air contaminants to be
tested for shall be determined at this pretest meeting.

A.

Sampling shall occur within 60 days after the
facilities go into normal operation.

The TACB regional office shall be notified not less
than 45 days prior to sampling to schedule a
pretest meeting. The notice to the regional office
shall include:

Date for pretest meeting.

Date sampling will occur.

Name of firm conducting sampling.

Type of sampling equipment to be used.
Method or procedure to be used in sampling.

o~ o~
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The sampling report shall include the following:

(1) Plant production rate during tests.
(2) Type of fuel.

(3) Fuel consumption rate.

(4) Percent sulfur in fuel.

Three copies of the final sampling report shall be
submitted within 30 days after sampling is
completed. Sampling reports shall comply with the
attached provisions of Chapter 14 of the TACB

Sampling Procedures Manual. The reports shall be
distributed as follows:

One copy to the appropriate TACB regional office.
One copy to each appropriate local air pollution

control program.
One copy to the Source and Mobile Monitoring

Division, TACB, Austin Office.

Upon request by the Executive Director of the TACB or any
local air pollution control program having jurisdiction,
the holder of this permit shall provide a sample and/or
an analysis of the fuel(s) utilized in these facilities

or

shall allow air pollution control agency

representatives to obtain a sample for analysis.

Plant roads and aggregate stockpiles shall be sprinkled
with water and/or chemicals as necessary to achieve
maximum control of dust emissions.
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10.

A copy of this permit shall be kept at the plant site and
made available at the request of personnel from the TACB
or the local air pollution control agency.

These facilities shall not be operated unless all
abatement equipment is installed and operating properly.

Total emissions from these facilities shall not exceed

the values stated on the attached table entitled
"Emission Sources - Maximum Allowable Emigssion Rates."
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TRENCH BURNERS
TBP-1 4/88

SPECIAL PROVISIONS

If the trench burner is operated when the wind speed is
equal to or greater than 20 miles per hour, the trench
burner shall be operated at least 700 feet from any
recreational area, residence or other structure not
occupied or used solely by the owner of the trench
burner. When the wind speed is less than 20 miles per
hour, the trench burner shall be operated at least 300
feet from any such area, residence or other structure.

The trench shall be opened in undisturbed soil not
previously excavated, built up, compacted or used in any
type of landfill operation.

The trench shall be no wider than 12 feet with a minimum
depth of 10 feet. The maximum length of the burning area
as measured along the bottom of the trench shall not
exceed by more than 5 feet the length of the manifold.
The walls of the trench must be maintained such that they
remain vertical.

Operation of the trench burner is limited to the hours
between 8:00 a.m. and 6:00 p.m. and is limited to a total
of 8 hours per day and 1000 hours per year. A written
record or log of the hours of operation of the trench
burner shall be maintained at the site and made available
at the request of personnel from the TACB or any local
air pollution control program having jurisdiction. This
record or log shall be organized such that the compliance
status of this special provision can be readily
determined.

All material added to the trench each day of operation
shall be consumed by 6:00 p.m.

S

The blower must remain on until all material is consumed
so that any remaining material in the trench will not
smoke when the blower is turned off.

The trench burner shall not be operated when an air

stagnation advisory is in effect for the area in which
the trench burner is located.
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10.

11.

12.

13.

14.

15.

Opacity of emissions from the trench and from operation
of the blower shall not exceed 20 percent, averaged over
a S5-minute period, except for a startup period which
shall not exceed 20 minutes. Opacity shall be measured

as outlined in Chapter 13, "yisible Emissions
Evaluation," of the TACB Sampling Procedures Manual, as

revised and published in July 1985, or as amended by the
TACB.

Materials to be burned in the trench are limited to
trees, brush and untreated wood products. (Treatment
shall include, but not be limited to, application of
preservatives [e.g. pentachlorophenol, creosote, Wolman,
etc.)], halogenated fire retardants, paints, stains or
glues.) Material not being worked and material being
stockpiled to be burned at a later date must be kept at
least 75 feet from the trench.

Material shall not be added to the trench in such a
manner as to be stacked above the air curtain at any
time.

The ash generated by this operation shall be removed from
the trench as necessary to maintain a minimum trench
depth of 10 feet. The ash must be removed in such a
manner as to minimize the ash becoming airborne. All
material removed from the trench must be completely
extinguished prior to disposal in a landfill or any other
area where contact with combustible material is likely to
occur.

A copy of this permit shall be kept at the burn site and
made available at the request of personnel from the TACB
or any local air pollution control program having
jurisdiction.

operating instructions shall be posted at the burn site
and all operators shall read and have knowledge of these
instructions. The operating instructions shall be made
available at the request of personnel from the TACB or
any local air pollution control program having
jurisdiction.

An operator must remain with the trench burner at all
times when it is operating.

Upon notification by a representative of the TACB or any
local air pollution control program having jurisdiction
that the trench burner is not complying with the
provisions of this permit, no additional material shall
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16.

17.

18.

19.

be added to the trench until compliance with such
provisions has been effected.

The Texas Department of Health (TDH) shall be notified by
the owner or operator of the trench burner prior to use
of the trench burner at a TDH permitted landfill.

This permit covers only those sources of emissions listed
in the attached table entitled "Emission Sources -
Maximum Allowable Emission Rates," and those sources are
limited to the emission limits and other conditions
specified in that attached table.

Upon removal of the trench burner from the burn gsite, the
trench shall be completely filled with uncombustible
material.

This permit will fulfill permit requirements for future
operation of this trench burner at other sites within the
state provided that all the foregoing provisions and the
following provisions are complied with:

A. Approval shall be obtained from the TACB regiocnal
office having jurisdiction of each proposed new
site before construction of the trench burner
commences at the new site.

B. If this trench burner is to be located within the
corporate limits of any city and/or county having
an air pollution control program, approval shall be
obtained from those respective air pollution
control ©programs having Jjurisdiction of each
proposed new site before construction of the trench
burner commences at the new site.

C. The holder of' this permit has applied for an
operating permit.
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TRENCH BURNER
EXEMPTION CONDITIONS
TBX-1 4/88

SPECIAL CONDITIONS

If the trench burner is operated when the wind speed is
equal to or greater than 20 miles per hour, the trench
burner shall be operated at least 700 feet from any
recreational area, residence or other structure not
occupied or used solely by the owner of the trench
burner. When the wind speed is less than 20 miles per
hour, the trench burner shall be operated at least 300
feet from any such area, residence or other structure.

The trench shall be opened in undisturbed soil not
previously excavated, built up, compacted or used in any
type of landfill operation.

The trench shall be no wider than 12 feet with a minimum
depth of 10 feet. The maximum length of the burning area
as measured along the bottom of the trench shall not
exceed by more than 5 feet the length of the manifold.
The walls of the trench must be maintained such that they
remain vertical.

Operation of the trench burner is limited to the hours
between 8:00 a.m. and 6:00 p.m. and is limited to a total
of 8 hours per day and 1000 hours per year. A written
record or log of the hours of operation of the trench
burner shall be maintained at the site and made available
at the request of personnel from the TACB or any local
air pollution control program having jurisdiction. This
record or log shall be organized such that the compliance
status of this special condition can be readily
determined.

All material added to the trench each day of operation
shall be consumed by 6:00 p.m.

The blower must remain on until all material is consumed
so that any remaining material in the trench will not
smoke when the blower is turned off.

The trench burner shall not be operated when an air

stagnation advisory is in effect for the area in which
the trench burner is located.
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10.

11.

12.

13.

14.

15.

Opacity of emissions from the trench and from operation
of the blower shall not exceed 20 percent, averaged over
a 5-minute period, except for a startup period which
shall not exceed 20 minutes. Opacity shall be measured
as outlined in Chapter 13, "Visible Emissions
Evaluation," of the TACB Sampling Procedures Manual, as
revised and published in July 1985, or as amended by the
TACB.

Materials to be burned in the trench are limited to
trees, brush and untreated wood products. (Treatment
shall include, but not be limited to, application of
preservatives [(e.g. pentachlorophenol, creosote, Wolman,
etc.], halogenated fire retardants, paints, stains or
glues.) Material not being worked and material being
stockpiled to be burned at a later date must be kept at
least 75 feet from the trench.

Material shall not be added to the trench in such a
manner as to be stacked above the air curtain at any
time.

The ash generated by this operation shall be removed from
the trench as necessary in order to maintain a minimum
trench depth of 10 feet. The ash must be removed in such.
a manner as to minimize the ash becoming airborne. All"
material removed from the trench must be completely
extinguished prior to disposal in a landfill or any other
area where contact with combustible material is likely to
occur.

A copy of this exemption shall be kept at the burn site
and made available at the request of personnel from the
TACB or any local air pollution control program having
jurisdiction.

Operating instructions shall be posted at the burn site
and all operators shall read and have knowledge of these
instructions. The operating instructions shall be made
available at the reguest of persocnnel from the TACB or
any local air ©pollution <control program having
jurisdiction.

An operator must remain with the trench burner at all
times when it is operating.

Upon notification by a representative of the TACB or any
local air pollution control program having jurisdiction
that the trench burner is not complying with the
conditions of this exemption, no additional material
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16.

17.

18.

19.

shall be added to the trench until compliance with such
conditions has been effected.

The Texas Department of Health (TDH) shall be notified by
the owner or operator of the trench burner prior to use
of the trench burner at a TDH permitted landfill.

This exemption covers only those sources of emissions
listed in the attached table entitled "Emission Sources -
Maximum Allowable Emission Rates,™ and those sources are
limited to the emission limits and other conditions
specified in that attached table.

Upon removal of the trench burner from the burn site, the
trench shall be completely filled with uncombustible
material.

This exemption will fulfill exemption requirements for
operation of this trench burner at all sites within the
state provided that all the foregoing conditions and the
following conditions are complied with:

A. Approval shall be obtained from the TACB regional
office having jurisdiction of each proposed site
before construction of the trench burner commences
at the site.

B. If this trench burner is to be located within the
corporate limits of any city and/or county having
an air pollution control program, approval shall be
obtained from those respective air pollution
control programs having Jjurisdiction of each
proposed site before construction of the trench
purner commences at the site.
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New Permit Coating Scurce

SPECIAL PROVISIONS

20805

EMISSION STANDARDS AND OPERATING LIMITATIONS

1.

6.

This permit covers only those sources of emissions listed
in the attached table =ntitled "Emission Sources - Maximum
Allowable Emission Rates," and those sources are limited to
the emission limits and other conditions specified in that
attached table. The annual limits are based on a rolling
12-month period.

Opacity of emissions from any emission point except STAK 04
must not exceed 5 percent averaged over a 6-minute period,
except for those periods described in Rule 111.111(a) (1) (E)
of Regulation I. The opacity of emissions from STAK 04
must not exceed 15 percent.

A copy of this permit shall be kept at the plant site and
made available at the request of personnel from the TACB or
any air pollution control agency Wwith appropriate
jurisdiction. )

Material Safety Data Sheets for all materials currently in
use and those in use for the two previous years shall be
kept at the plant site.

All spray coating operations at this facility shall have
the following operating restrictions:

A, NO spray coating materials that contain lead, chrome,
cadmium or selenium shall be used.

B. Electrostatic, airless or high volume low pressure
(HVLP) spray guns shall be used for all spray coating
operations at this facility.

C. The booth exhausts shall be equipped with filters or
an electrostatic precipitator that achieve an
arrestance of at least 98 percent. These particulate
removal systems shall be maintained in good condition
at all times and the filters shall be changed as
necessary. Documentation of paint overspray
deposition originating from this facility beyond the
property lines of this facility shall be considered as
demonstrating that the filters are not being
maintained in good condition.

All coating operation exhaust stacks shall be at least the
heights represented in the modeling addendum to the
application.

APPENDIX "D-1"



SPECIAL PROVISIONS

20805
Page 2

MATERIAL USAGE LIMITATIONS

7.

The coatings raw material usage for this facility shall be
limited as follows:

Dip Coatings 207,330 gal/yr
Spray Coatings 34,020 gal/yr
Flow Coatings 1,060 gal/yr
Cleanup Solvents 5,810 gal/yr

All other materials used at this facility are limited to
the representations made in the permit file.

On an average daily basis, the quantity of volatile organic
compounds (VOC) per gallon of coating applied at the
facility, including all thinners, reducers or solvents
added, less water and exempt solvents, shall be no more
than 3.5 pounds, unless a more stringent requirement in
Regulation V is applicable.

RECORDKEEPING

9.

The following records shall be maintained at the plant site
on a two-year rolling retention basis and be made
immediately available at the request of personnel of the
TACB or any air pollution control agency with jurisdiction.

A. Data of daily coatings, thinner and cleanup solvent
usage, the VOC content of each and the amount of waste
coatings and solvents disposed. Data of the actual
hours of each coating operation.

B. The data recorded in Special Provision No. 9(A) shall
be reduced and a report produced monthly that
represents the facility emissions in pounds per hour
on a daily basis and tons emitted for the previous 12
months. The monthly report shall also include a total
usage of the raw materials listed in Special Provision
No. 7 for the previous 12 months.

c. An annual summary of the monthly reports required in
Special Provision No. 9(B) which includes the annual
facility emissions in tons per year and total raw
material usage. A copy of this annual summary shall
be sent to the TACB regional office within 30 days
after the end of the calendar year for which the
report is prepared.




SPECIAL PROVISIONS

20805
Page 3

COMPT,

10.

11.

S¢C

12'

13.

14.

D. The daily, monthly and annual records required in
Special Provisions No. 9(A), (B) and (C) shall be kept
in a central location at the plant site with examples
of the method of data reduction including units,
conversion factors, assumptions and the basis of the
assumptions.

The records required in Special Provision No. 9 shall
constitute the method of demonstrating continuous
compliance with the limits specified in Special Provision
No. 1.

Within 60 days of the issuance of this permit, the holder
of this permit shall submit to the TACB Regional Director
or his representative, documentation which demonstrates
that the holder of this permit is achieving compliance with
all the general and special provisions of this permit. This
documentation shall consist of a detailed statement
explaining how each requirement in a provision is being
met. It shall include a sample of each record sheet
required to be maintained by any provision and/or New
Source Performance Standard requirements and a listing of
all testing required with test dates.

NEQUS

Particulate trapped in the filters and dust collector shall
be contained in such a way that when removed from the
filters and collector, stored awaiting disposal or upon
disposal, they shall not be allowed to escape into the
atmosphere.

When the spray booths are scraped and cleaned, the over
spray that is removed shall be stored and dlsposed of in
such a manner that it shall not be allowed to escape into
the atmosphere.

The holder of this permit shall physically ldentlfy (by
tagging, labeling, engraving, etc.) all stack emission
points corresponding to the stack emission p01nt
identification numbers on the maximum allowable emission
rates table.



Example:

Renewal Combustion Source

SPECIAL PROVISIONS

2565

FUEL SPECIFICATIONS AND LIMITATIONS

1.

This permit covers those sources of emissions listed in the
attached table entitled "Emission Sources - Maximum
Allowable Emission Rates,'" and those sources are limited to
the emission limits and other conditions specified in that
table. The annual rates are based on a rolling 12-month
periocd rather than the calendar year.

If one emission rate limitation is more stringent than
another emission rate limitation, then the more stringent
limitation shall govern and be the standard by which
compliance will be demonstrated.

Upon request by the Executive Director of the TAC or any
other 1local air pollution control program having
jurisdiction, the holder of this permit shall provide a
sample and/or analysis of the fuel used in this facility or
shall allow air pollution control agency representatives to
obtain a sample for analysis.

Fuel shall be limited to pipeline-quality sweet natural gas
containing no more than 0.25 grains of hydrogen sulfide and
S grains of total sulfur per 100 dry standard cubic feet.
Use of any other fuel requires an amendment to this permit.

Opacity of emissions shall not exceed 5 percent averaged
over a 6-minute period, except for those periods described
in Rule 111.111.(a) (1) (E) of Regulation I.

CONTINUOUS DETERMINATION OF COMPLIANCE

5.

6.

Recordkeeping required by Special Provision No. 7 shall
constitute continuing compliance.

The holder of this permit shall, upon request by TACB,
perform stack sampling and other testing as required to
establish the actual pattern and quantities of air
contaminants being emitted into the atmosphere by the
boilers. The holder shall provide sampling and testing
facilities and conduct the sampling and testing operation
at his expense.

Air contaminants to be tested for at full 1load would
include, but not be limited to, carbon monoxide, nitrogen
oxide and oxygen. One boiler would be tested. If that
boiler failed the performance test, then one or more of the
remaining boilers would be tested at the discretion of the
TACB regional office.
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SPECIAL PROVISIONS

2565
Page 2

RECORDKEEPING AND REPORTING

7‘

Records of each boiler’s operations shall be kept on-site
for two years on a rolling retention basis and provided on
request to TACB or other air pollution control progranms
with jurisdiction. Records shall include:

A. Periodic natural gas analyses from supplier.

B. Monthly fuel use, operating hours, and stean
production rate in pounds per hour.

c. Ooutage dates and description of maintenance and
repairs.
D. Results of all stack sampling maintained in a

permanent form suitable for inspection.

A copy of this permit shall be kept at the plant site and
made available at the request of personnel from the TACB or
any air pollution control agency with jurisdiction. In
addition, the holder of this permit shall mark, or
physically identify with weatherproof tags, all equipment
at the property that has the potential to emit air
contaminants. Permitted emission points shall be
identified corresponding to the emission point numbering on
the maximum allowable emission rates table; grandfathered
or exempt facilities shall be identified corresponding to
the emission point numbering used in the most recent
emissions inventory submitted to the TACB.
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CONTESTED CASE PROCEDURE UNDER APTRA
INTRODUCTION

The topic covered in this paper is the contested case. As defined
by the Administrative Procedure and Texas Register Act,
TEX.REV.CIV.STAT.ANN. art. §252-13a (Vernon Supp. 1989)
[hereinafter APTRA], in Section 3(2), (3) and (4):3 :

(2) r"Contested Case" means a proceeding, including but
not restricted to ratemaking and licensing, in
which the legal rights, duties, or privileges of a
party are to be determined by an agency after an
opportunity for adjudicative hearing.

(3) “"License" includes the whole or part of any agency
permit, certificate, approval, registration, or
similar form of permission required by law.

(4) "Licensing" includes the agency process respecting
the granting, denial, renewal, revocation,
suspension, annulment, withdrawal, or amendment of
a license.

With these definitions in mind it is clear to see that the
contested case, with its attendant procedures, forms one of the
most essential functions modern administrative agencies perform.
Indeed the contested case, with its quasi-judicial trappings, is
the setting for such important and potentially well-publicized
decisions by the agency that, perhaps even more than the equally
far-reaching rulemaking function, the contested case forms the
barometer by .which society judges the merit of an agency.
Certainly no -agency which fails to provide basic due process or
fair and well-reasoned decisions in contested cases can expect to
fare well on judicial review by the courts, before the legislature,
or in the eyes of the public.

Because the contested case is so basic to a large portion of an
agency's function, many topics to be discussed in this seminar
could be subsumed by a full-blown discussion of all aspects of the
contested case. For example, informal resolution of contested
cases, rulemaking, discovery, ex parte contacts, finality of
administrative orders, and the motion for rehearing are all topics
that potentially spring from the contested case. Fortunately, able
presenters will be treating those topics in depth.

While mentioning able presenters, the authors would like to
acknowledge the assistance given them by Thomas Anson, who
presented the paper on this topic at last year's seminar and
generously allowed them to incorporate many of his ideas. The
authors also made extensive use of the "Recent Cases Section" of
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the Texas Administrative Law Journal and the paper presented by
Michael Field on this topic at the 1989 Advanced Administrative Law
Course. Finally, the authors utilized several nonpublished
documents authored by John Carlton of the Texas Water Commission's
Office of Hearings Examiners.

What follows, then, is simply a review of the key aspects of the
contested case with emphasis on the pertinent case law. These key
aspects are discussed in roughly the chronology they would be
encountered by the practitioner participating in an administrative
contested case.

I. The Rules

Of course, the United States and the Texas Constitutions establish
the overriding framework for determining due process guidelines for
notice and the conduct of contested administrative hearings. APTRA
provides the generic statutory guidance for conducting
administrative hearings in Texas. Sections 13 through 18 set out
the general procedures for the conduct of contested cases. APTRA
also specifically requires agencies to adopt rules of practice and
procedure. APTRA §3(7) defines a rule as:

. . any agency statement of general applicability that
implements, interprets, or prescribes law or policy, or
describes the procedure or practice requirements of an
agency. The term includes the amendment or repeal of a
prior rule but does not include statements concerning
only the internal management or organization of any
agency and not affecting private rights or procedures.

APTRA §4(a)(l) and (2) require that each agency; in addition to
other rulemaking requirements, shall:

(1) adopt rules of practice setting forth the nature
and requirements of all formal and informal
procedures available;

(2) index and make available for public inspection all
rules and all other written statements of policy or
interpretations formulated, adopted, or used by the

. agency in the discharge of its functions. . . .

Agencies differ greatly in the amount of detail contained in the
procedural rules adopted to comply with §4(a)(1l) of APTRA. ‘Some
agencies' procedural rules merely paraphrase the requirements
enumerated in APTRA §§13 through 18. Other agencies, like the
Public Utility Commission (PUC) and the Texas Water Commission
(TWC), have fairly extensive procedural rules which deal with such
areas as conduct and decorum, agreements between parties, alignment
of parties, settlements and, in the case of the TWC, newly
promulgated rules which provide for Alternative Dispute Resolution
and Expediting Major Hearings. TWC Permanent Rules, 31 Tex. Admin.
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Code 6§6264.1-264.10 (Alternative Dispute Resolution), §8§274.1-
274.78 (Expediting the Complex Hearings) (1881); PUC Rules, 16 TEX.
ADMIN. CODE §621.1-21.181 (1989).

In addition to their procedural rules, agencies are reguired to
index and make available for inspection "all statements of policy
or interpretations formulated, adopted, or used by the agency in
the discharge of its functions. . . ." APTRA §4(a)(2). These
interpretations need not be published to be considered legitimate
statements of agency policy. In a recent case, the Austin Court of
Appeals concluded that unpublished documents which gave certain
policy interpretations made by the Comptroller's Office and which
formed the basis for a witnesses' testimony were not "secret" by
virtue of being unpublished. The court went on to observe that the
evidence in the record showed the documents in question, although
not published, were "made available to the public in a regular,
organized fashion" in compliance with APTRA §4(a). Southwest
Airlines Co. v. Bullock, 784 S.W.2d 563, 567 (Tex.App.=--Austin
1990, no writ).

In addition to the Federal and State Constitutions, APTRA, and the
agencies' own procedural rules, several other sources of legal
authority impact the procedures for conducting the contested case.
The Texas Rules of Civil Procedure and the Texas Rules of Evidence
"as applied in nonjury civil cases in the district courts® of the
state are made applicable by APTRA §14A(a) and §l4(a). The Texas
Open Meetings Act, TEX.REV.CIV.STAT.ANN. art. 6252-17 (Vernon Supp.
1991), requires prior notice and public meeting for most aspects of
the contested cases. The Open Records Act, TEX.REV.CIV.STAT.ANN.
art. 6252-17a (Vernon Supp. 1991), requirement of public access to
certain documents filed with agencies impacts discovery, especially
of certain "privilege" or "protected" documents. Of course, the
enabling statutes governing the specific agencies may provide
procedural requirements. Section 22 of APTRA repeals all laws in
conflict with APTRA, except for existing statutory provisions
conferring investigatory authority on any agency, including the
power to take depositions, administer oaths, examine witnesses,
receive evidence, conduct hearings, or issue subpoenas.

II. Notice

APTRA §l3(a)-(c) provides:

(a) 1In a contested case, all parties must be afforded
an opportunity for hearing after reasonable notice
of not less than 10 days.

(b) The notice must include:

(1) a statement of time, place, and nature of the
hearing;

(2) a statement of the legal authority and
jurisdiction under which the hearing is to be
held;
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(3) a reference to the particular sections of the
statutes and rules involved; and

(4) a short and plain statement of the matters
asserted.

(c) 1If the agency or other party is unable to state the
matters in detail at the time the notice is served,
the initial notice may be limited to a statement of
the issues involved. Thereafter, on timely written
application, a more definite and detailed statement
must be furnished not less than three days prior to
the date set for the hearing.

As the statute mandates, the minimum reasconable notice is 10 days;
however, "reasonable" notice and "l10-day" notice are independent
requirements. First, what constitutes legally sufficient notice
may be determined by a complex interplay of state statutes and
rules and federal statutory requirements. For instance, in the
case of a Texas Water Commission water gquality hearing, APTRA
requires l0-days' notice at a minimum; the controlling sections of
the Texas Water Code, §26.022(b) and (c), reguire a 20-day mailed
and published notice prior to hearing (Tex. Water Code Ann. (Vernon
1988)) [hereinafter Water Code]; however, 31 Tex. Admin. Code
§§305.102(c) and 305.103(d), require a 30-day notice prior to a
water quality permit hearing because portions of the hearing
process function to fulfill the federal requirement for NPDES
permits at the federal level, and federal regulations require a 30-
day notice.

Second, legally sufficient notice must also be reasonable and, even
in the absence of statutory mandates to the contrary, the l0-day
notice may not necessarily be reasonable. In Gibraltar Savings
Association v. Franklin Savings Association, 617 S.W.2d 322, (Tex.
Civ. App.--Austin 1981, writ ref'd n.r.e.), the court observed that
APTRA §13(a) always requires reasonable notice, which may never be
less than 10 days. The court held that a State of Texas Savings
and Loan Department hearings examiner did not abuse his discretion
by denying a motion for continuance predicated on the alleged
"physical impossibility" of preparing for a complex hearing
involving expert testimony with only eleven days actual notice.
The court went on to state, however, that the movant was
", . . entitled as a matter of statutory right and constitutional
due process of law, an opportunity to show that in the particular
circumstances it required additional time in the interest of
fairness." Id. at 328.

Such a showing in this instance would have included specific
details of how the movant had exercised due diligence and specific
details supporting generalized claims of lack of preparation time,
threatened injury, and inability to obtain the services of an
expert witness. Id. at 327. Presumably had the movant made such
showings the examiner should have, and the reviewing court
certainly would have, found 10-day APTRA notice not to be
reasonable notice under those circumstances.
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Third, legally sufficient notice must be sufficient to apprise the
parties of the controlling issues. In Madden v. Tex. Board. of
Chiropractic Examiners, 663 S.W.2d 622 (Tex. App.--Austin 1983,
writ ref. n.r.e.), the Board of Chiropractic Examiners defined the
key statutory term "bona fide reputable chiropractic school” for
the first time in its final order and did so in such a way as to
form the sole basis for denying appellant entrance to the licensure
examination given by the Board. The court held that in order to be
meaningful, notice requires previous notice of the issues of fact
and law which will control the results to be reached by the
administrative agency at the hearing. The court stated that the
opportunity to respond and present evidence and argument on all
issues afforded by APTRA §13(d) is ". . . more than a statutory
requirement; it expresses the constitutional guaranty of
fundamental fairness implicit in the concepts of 'notice’' and
'hearing'." Id. at 627.

Fourth, legally sufficient notice must give notice of more than the
conduct complained of in a license revocation proceeding. The
agency must give notice of the legal criteria to be applied to that
conduct. In doing so, the agency cannot rely on broad, general
discriptions of the legal criteria to be applied, such as
"unprofessional conduct" or dispensing a prescription drug outside
"the usual course of professional practice." In Texas State Board
of Pharmacy v. Seely, 764 S.W.2d 806 (Tex.App.--Austin 1988, writ
ref 'd), a pharmacist was given notice of the 199 instances where he
had filled more than one prescription of Preludin for a single
person. The notice further recited the broad criteria, such as
unprofessicnal conduct, which could be used in revoking a
pharmacist's license. It did not, however, inform the pharmacist
of the three-prescription limit criteria or the percentage of total
Preludin supplied criteria which the Board used to justify its
revocation of the pharmacist's license. The court found Seely
indistinguishable in principle from Madden.

The courts have not mandated a mechanistic, form-over-substance
approach to APTRA notice requirements, however. In Baytown Cycle
Inn v. Texas Motor Vehicle Commission, 586 S.W.2d 949 (Tex. Civ.
App.--Beaumont 1979, no writ), competitor dealers protesting
licensure of a replacement dealership did not receive ten days'
notice of hearing. They appeared at the hearing and were
represented by counsel. The court held that the length of notice
caused no harm under these facts. Also a controlling factor in the
court's decision may have been the fact that only the terminated
dealer, not competitor dealers, had a statutory right to protest
the replacement dealer. Also, in Sabine Bank v. State Banking
Board, 630 S.W.2d 523 (Tex. App.--Austin 1982), writ dism'd as
moot, 639 S.W.2d 303 (Tex. 1982), the court stated that reasonable
notice does not require a pleading of controlling standards
established by case law and that if there is undue surprise as to
what that controlling law is, a continuance is the proper remedy.
Appellants complained, on the day of hearing, that notice was
deficient because it failed to state the standard established by
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the Texas Supreme Court in the controlling case. Appellants had
notice of the hearing for three months and were neither surprised
nor misled as to the issues of fact or law enumerated by the
controlling case. Under those facts, the court found notice to be
valid. Even notice sent to the wrong address can be cured by
actual notice; and the party complaining of faulty notice must
present evidence that filing deadlines were missed because notice
was sent to the wrong address. Texas Employment Commission V.
Lewis, 777 S.W.2d 817 (Tex.App.--Fort Worth 1989, no writ).

An interesting twist to the hearing process has resulted at some
agencies because of the wording in APTRA §13(a) which states that
" all parties must be afforded an opportunity for hearing

after reasonable notice of not less than 10 days.' (Emphasis
added). 1In APTRA §3(5) a party is defined as ". . . each person or
agency named or admitted as a party." (Emphasis added). Since it

is usually not until the initial hearing that a person is named a
party, it has been argued that APTRA guarantees such a party an
additional 10-day notice before the hearing on the merits can
commence. Such an argument gains plausibility in light of the fact
that it would be imprudent to engage in costly discovery prior to
the assurance one would in fact be named a party. State District
Court Judge Harley Clark held that parties are entitled to at least
ten days to prepare for a hearing after the date they are
officially made parties. Hooks v. Texas Water Commission, et al.,
No. 270,024 (Dist. Ct. of Travis Co., 250th Judicial Dist. of
Texas, July 17, 1978); see also, Bushman v. Texas Water Rights
Commission, et al., No. 265,853 (Dist. Ct. of Travis Co., 250th
Judicial Dist. of Texas, October 27, 1978)(discussion of the same
principles in dicta). The district court seems to acknowledge that
these holdinge are contrary to the holding of the Austin Court of
Civil Appeals in Webster v. Texas Water Rights Commission, 518
S.w.2d 607 (Tex. Civ. App.--Austin, 1975, writ. ref'd. n.r.e.).
The district court simply concluded that Webster is "flat wrong."
Bushman at p. 7.

While it may appear odd for a district court within the
jurisdiction of an appellate court to make a holding in conflict
with a published appellate court case that has not been overruled,
the holdings are not incongruous. Webster holds that defects in
notice are waived by appearance and participation in an
administrative hearing. The district court made the sound
distinction that the cases relied upon by the Webster court deal
with notice in terms of jurisdiction--the power of a court over a
party--and not notice in the sense of the length of time a court
must allow a party before a hearing or trial. Further, it should
be noted that Webster is a pre-APTRA case.

III. Parties, Intervention, and Assistance of Counsel

Section 13(d) of APTRA states: "Opportunity must be afforded all
parties to respond and present evidence and argument on all issues
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involved." APTRA does not provide any guidance concerning
prerequisites which must be met in order to be named as a party in
a contested case before an agency. Section 3(5) simply defines a
party as "each person or agency named or admitted as a party.”
Unfortunately this circular definition has not been fleshed out
very well by case law.

Most of the key cases which discuss "standing," "justiciable
interest," or "affected person" involve APTRA §19(e) appeals and
therefore center on standing in court actions rather than standing
at the agency level in a contested case. In City of Houston v.
Public Utility Commission, 599 S.wW.2d 687 (Tex. Civ. App.--Austin
1980), writ ref'd n.r.e. per curiam, 610 S.W.2d 732 (Tex. 1980),
and Hooks v. Texas Dept. of Water Resources, 602 S.W.2d 389 (Tex.
Civ. App.--Austin 1980), rev'd on other grounds, 611 S.W.2d 417
(Tex. 1981), the question of “standing" to appeal a final order
rendered under APTRA was explored. In both cases the appellants
were named parties at the agency level.

In the City of Houston case, the Texas Supreme Court found that
Houston did not have standing as a regulatory authority to appeal
the final order of the PUC setting rates for outside city customers
because the City was not affected by the decision on outside city
rates. The court reserved the question of whether or not special
injury was a requirement for standing.

Four months later in Hooks, the Texas Supreme Court reversed a
court of civil appeals decision that the Hooks had no standing to
appeal a water discharge permit, finding that the Hooks were
affected or aggrieved by the granting of the permit, and on this
basis had the right to appeal. No special injury showing was
necessary for standing to appeal. The Hooks merely had to show
they would be affected by the order of the Texas Department of
Water Resources.

In perhaps the most insightful case to date dealing, in part, with
agency standing issues, Justice Powers concluded in Texas
Industrial Traffic League v. Railroad Commission of Texas, 628
S.W.2d 187 (Tex. App.--Austin 1982), rev'd on other grounds, 633
S.w.2d 821 (Tex. 1982), on remand, 672 S.W.2d 548 (Tex. App.--
Austin 1984), writ ref'd n.r.e. per curium, 683 S.w.2d 368 (Tex.

1984), that Hooks and City of Houston establish that ". . . one
must be adversely affected in fact, or such a result must be
threatened . . ." in order to have standing to appeal to the

courts. With respect to standing before the agency, Justice Powers
points out the difference in policy considerations which underlie
standing requirements for agency proceedings and court actions. In
the former with the agency's investigative, rulemaking, and quasi-
judicial powers, one's right to appear should be 1liberally
recognized because administrative agencies are created to ascertain
and uphold the public interest. To this end, the widest
presentation of various viewpoints is desirable. In the latter,
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the policy to be served is that of avoiding suits where no
controversy ripe for court action exists.

While following the reasoning in Industrial Traffic League and
advocating liberal standing requirements before an agency, the
Austin Court of Appeals, in Railrocad Commission of Texas v. Ennis

Transportation Co., Inc., 695 S.W.2d 706 (Tex. App.-- Austin 1985,
writ ref'd n.r.e.), nonetheless affirmed that *. . . the allowance
or denial of petitions for intervention in administrative
proceedings rests in the discretion of the agency. Ordinarily,
reviewing courts do not overturn agency orders concerning the
propriety of intervention." Id. at 710. A party seeking to

intervene in a contested administrative case, however, has the
right to present evidence showing its entitlement to intervene.
Avotte v. Central Educ. Agency, 729 S.W.2d 385 (Tex. App.--Austin
1987, no writ).

In State v. Thomas, 766 S.W.2d 217 (Tex. 1989), the Texas Supreme
Court granted the Attorney General's petition for writ of mandamus
to compel the PUC to rescind its order striking the Attorney
General's intervention in an electrical utility rate case. The
Court reasoned that Article IV, Section 22 of the Texas
Constitution, allowing the Attorney General to ". . . take such
action in the courts as may be proper and necessary to prevent any
private corporation from exercising any power . . . not authorized
by law . . ." (emphasis added) granted the Attorney General the
right to “"take action in the adjudicative forum of first
jurisdiction regardless of whether the label attached to that forum
is 'court' or 'agency'." Id. at 219. The court pointed out that
the Attorney General could not act to prevent unlawfully exorbitant
rates unless he could begin by intervening before the agency.

In a strong dissent Justice Hecht argued against granting the
petition for writ of mandamus, in part because he believed an
adequate remedy at law exists, appeal. While pointing out that
Texas courts have not addressed whether an appeal of denial of a
petition of intervention is subject to judicial review when that
denial is in the form of an interlocutory administrative order,
Justice Hecht points out other jurisdictions have consistently held
that it is. Citing Public Service Commission of New York v.
Federal Power Commission, 284 F.2d 200 (D.C. Cir. 1960); Thermal
Ecology Must Be Preserved v. Atomic Enerqgy Commission, 433 F.2d 527
(D.C. Cir. 1970); Pennsylvania Dental Ass'n V. Commonwealth
Insurance Dept., 521 Pa. 217, 516 A.2d 647 (1986); and In re
Vermont Public Power Supply Authority, 140 Vt. 424, 440 A.2d4 140
(1982); Justice Hecht would hold that the state agencies
represented by the Attorney General were not required to await the
PUC's final orders in the proceedings before seeking judicial
review and would, therefore, deny the petition for writ of
mandamus . ‘

Finally in an unusual, three-opinion case, Justice Gammage writing
for the majority, with Justice Jones concurring and Justice Powers

\

F-8




dissenting, the Austin Appeals Court discusses intervenor rights in
an administrative hearing in H. Tebbs, Inc. v. Silver Eagle
Distrib., 797 S.w.2d 80 (Tex.App.--Austin 1990, no writ). 1In Tebbs
the Texas Alcoholic Beverage Commission (TABC) allowed Tebbs/Coors,
a beer distributor, to intervene in a proceeding on a competitor's,
Silver Eagle's, renewal application. Before reaching an
adjudicative hearing, the TABC and Silver Eagle informally disposed
of the matter. Tebbs/Coors, although a party before the agency,
did not participate in the agreed order. Tebbs/Coors' motion for
rehearing objecting to the agreed order was granted by TABC.
Silver Eagle then sought, successfully, to enjoin TABC from further
proceedings alleging that any further action on the agreed order
would be in excess of its statutory authority.

The court held that while Tebbs/Coors had no absolute right to a
hearing under APTRA, or the TABC enabling statute, that it was a
party for all purposes once admitted by the agency as a party, and
no settlement was possible without its agreement. Any final action
on the matter without its participation was voidable.

Justice Powers, in dissent, stated that Tebbs/Coors lacked standing
to invoke. the court's jurisdiction. He reasoned one's status as a
party in an administrative hearing does not, in and of itself,

~confer standing to sue in district court.

In 1light of paucity of cases dealing with standards for

~intervention in contested cases, the practitioner is well advised

to review the agency's enabling act and procedural rules for
guidance on standards for intervention.

While seeking to intervene and after being named a party, parties
have a statutory right to counsel. Section 14(r) of APTRA
provides:

In contested cases, all parties are entitled to the
assistance of their «counsel before administrative
agencies. This right may be expressly waived.

Some agencies permit any person to appear on behalf of a party. At
such agencies, engineers and other technical consultants often
prepare and file pleadings and conduct direct and cross-examination

of witnesses. The only case law dealing with this questionable
practice is Carr v. Stringer, 171 S.W.2d 920 (Tex.Civ.App.--Fort
Worth 1943, writ ref'd w.o.m.). In this old case, the court found

that, according to the definition of "practice of law" as then set
out in TEX. ANN. PENAL CODE Art. 430a (1925) (repealed 1949), the
procuring of permits from the Railroad Commission of Texas was not
an unauthorized practice of law when accomplished by nonlawyers.

While the right to counsel and fair representation at an
administrative hearing is one of constitutional dimensions, courts
require a showing that the failure to be represented at trial is
not due to the party's own fault or negligence. In State v. Crank,
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666 S.W.2d 91 (Tex. 1984), cert. denied, 463 U.S. 833 (1984), where
a dentist had been given two previcus continuances and on the day
of a disciplinary hearing before the Board of Dental Examiners he
dismissed his attorney over “philosophical differences,” the
Texas Supreme Court found no denial of due process rights to a
fair representation before the Board when his motion for
continuance to seek new counsel was denied.

Legislative continuances to allow a party to be represented by a
legislator at an administrative hearing have been found to be
mandatory. Harris County Bail Bond Board v. Burns, 790 s.w.2d 862
(Tex. App.--Houston [l4th Dist] 1990, writ ref'd).

IV. Right to Adduce and Oppose Evidence

Section 13(d) of APTRA states:

Opportunity must be afforded all parties to respond and
present evidence and argument on all issues involved.

As the court observed in Browning-Ferris, Inc. V. Brazoria County,
742 S.W.2d 43, 51 (Tex.App.--Austin 1987, no writ), apart from this
statutory right, circumstances may exist in a particular case which
trigger a constitutional or due process right to be heard before an
agency makes a final decision. Because of these more overriding
concerns, Section 13(d) cases tend to be subsumed in more general
discussions of denial of due process, or faulty notice, or improper
continuances. For this reason, the Madden and Seely cases
previously discussed under the notice section and the Crank case
discussed under the right to counsel section of this paper
illustrate that §13(d) concerns are central or tantamount to
receiving a fair hearing. Asbury v. Texas State Board of Public
Accounting, 719 S.W.2d 680 (Tex. App.--Austin 1986, no writ) (also
discussed later in this paper under the prehearing settlement
section) clearly states that an agreed, informal disposition of a
case where only pro forma presentations of evidence are made by the
agency and which is timely rejected cannot substitute for the
opportunity to respond and present evidence and argument on all
issues as guaranteed by §13(d) of APTRA.

v, Prehearing Conferences

"Although APTRA contains no express provisions relating to
prehearing conferences, the power to convene them is . . . implicit
in the general control given the agency over its proceedings.
Actual notice to the parties . . . is required." J. POWERS, AGENCY
ADJUDICATIONS 73 (1990). Most agencies treat the matter of
prehearing conferences in some detail in their procedural rules.
The TWC for example, devotes an entire chapter, 31 TAC §265, to
"Procedures Before Public Hearing." Section 265.6 provides for
prehearing conferences, details the notice required, and enumerates
issues which may be considered at the prehearing conference:
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§265.6 Conference Before Hearing.
(a) At the discretion of the presiding officer, a
conference before hearing may be held at a time and
place stated in the notice. If notice of the
conference is not given in the notice of public
hearing, notice of the conference shall be mailed
at least ten days prior to the conference or the
conference may be held at the public hearing date,
time and place stated in the notice of public
hearing. If notice of public hearing is required
to be published, notice of a conference to be held
prior to the initial public hearing date shall be
published at least ten days prior to the
conference.
(b) A conference may be held to consider the following:
(1) the formulation and simplification of issues;
(2) the necessity or desirability of amending
pleadings;

(3) the possibility of making admissions or
stipulations;

(4) the procedure at the hearing;

(5) the identification of and specification of the
number of witnesses;

(6) the filing and exchange of prepared testimony

and exhibits;

the designation of parties;

the scheduling of discovery; and

any other matters which may expedite the

hearing or otherwise facilitate the hearing

process.

o~ o~ —
o~
e S S

While not enumerated in §265.6 (b), one initial decision to be made
at the prehearing conference is the method of transcription to be
used. Section 13(g) of APTRA states:

Proceedings, or any part of them, must be transcribed on
written request of any party. The agency may pay the
cost of the transcript or assess the cost to one or more
parties. This Act does not limit an agency to a
stenographic record of proceedings.

Section 13(g) gives an agency flexibility in assessing record costs
in multi-party proceedings or in cases in which a party is unable
to bear the cost of transcription. It also specifically provides
an agency is not limited to stenographic records of proceedings as
taped recordings may be made of proceedings. McCalla, The
Administrative Procedure and Texas Register Act, 28 BAYLOR L. REV.
445, 453 (1976).

In City of Manvel v. Texas Department of Health Resources, 573
S.W.2d 825 (Tex. Civ. App.--Beaumont 1978, writ ref'd n.r.e.), the
court found "no legislative pronouncement” that the cost for
transcribing the proceedings before the agency "should be paid for
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or assessed against any party." It construed §13(g) to apply only
when there is no appeal, and thus the court held the cost of the
transcript is not an item to be included in and assessed as court
coste within the meaning of the Texas Rules of Civil Procedure
(TEX. R. CIV. P. 127 and 131). However, the court in City of
Bells v. Texas Department of Health, 701 S.W.2d 342 (Tex. App.=--
Austin 1985, no writ), construed §13(g) to apply to the preparation
of transcripts for purposes of appeal and found the legislature
intended by this subsection to allow agencies to defray
transcription costs by charging them to the party requesting the
transcript. The court also pointed out the legislature amended
APTRA §19 by adding Subsection (f), which provides that an agency
by rule may require a party who appeals a final decision to pay all
or a part of the cost of preparation of the record of the agency
proceedings. Subsection (f) further provides that a charge imposed
under this subsection is considered to be a court cost and may be
assessed by the court.

A much more important function of the prehearing conference, also
not specifically enumerated in §265.6(b), is that of facilitating
settlements. APTRA provides for informal disposition of contested
cases in §13(e) which states: "Unless precluded by law, informal
disposition may be made of any contested case by stipulation,
agreed settlement, consent order, or default."

Interesting problems arise when parties change their minds with
respect to informal dispositions of potentially contested case
matters. Two cases which deal with APTRA §13(e) and parties
attempting to abrogate agreed settlements are Asbury, supra p. 10,
and Statewide Convoy Transports v. Railroad Commission of Texas,
753 S.W.2d 800 (Tex. App.--Austin 1988, no writ). In Asbury, the
appellant appealed a three-year suspension of her CPA license.
Originally appellant had agreed to that suspension, and that
agreement was reduced to writing. Subsequently a proposal for
decision (PFD) with findings of fact and conclusions of law was
prepared. The appellant never signed the PFD as required by the
Board's rules for the disposition of an agreed settlement.
Instead, she filed motions to withdraw the agreement and requested
a hearing before the Board. The Court found that the rule
requiring the appellant to sign the PFD implicitly allows a party
to retract a settlement agreement at any time before signing the
proposal and that such retraction would preclude the Board from
resolving the case by informal disposition. Furthermore, the court
found that the Board's evidentiary proceedings in the informal
disposition were not a contested evidentiary hearing, and remanded
the matter for a contested case hearing before the Board.

In the second case, Statewide Convoy Transports, counsel for
Statewide agreed on the record in open hearing to a settlement. A
letter confirming the agreement was never sent to the Railroad
Commission by Statewide's attorney, who had stated his intent to do
so on the record. Later Statewide challenged the Railroad
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Commission's order claiming the stipulations by its counsel had
been the result of mistake. The court found that the Railroad
Commission did not abuse its discretion by not granting Statewide's
motion for rehearing. First, there was no suggestion that the
Railroad Commission's decision rested on any forbidden or
irrelevant factor. Second, Statewide did not verify its
allegations of mistake or attempt to provide evidence to the
Railroad Commission concerning the allegedly mistaken stipulations.

In addition to APTRA, other statutes may provide for informal
disposition of cases. For example, Water Code §13.015 provides:

A proceeding involving a water or sewer utility or a
retail public utility as defined by Section 13.241 of
this code may be an informal proceeding, except that the
proceeding is subject to the public notice requirements
of this chapter and the rules and orders of the
regulatory authority involved.

Lastly, in addition to APTRA and other statutes, agency rules may
provide for informal disposition of contested cases. For example,
the TWC has promulgated rules which address informal disposition of
contested cases and has recently adopted a new Chapter, 31 TAC
§6264.1-264.10, which sets out detailed procedures for Alternative
Dispute Resolution which attempts to settle cases or limit the
issues in dispute.

VI. Continuances

APTRA specifically authorizes continuances. Section 13(i)
provides:

The agency may continue a hearing from time to time and
from place to place. The notice of the hearing must
indicate the times and places at which the hearing may be
continued. If a hearing is not concluded on the day it
commences, the agency shall, to the extent possible,
proceed with the conduct of the hearing on each
subsequent working day until the hearing is concluded.

The key case dealing with continuances at the agency level 1is
Gibraltar, supra p. F-4. 1In Gibraltar, a motion for continuance
seeking a delay of the hearing on competing applications for
savings and loan association branch offices was filed. The motion
alleged that expert testimony would be required and stated that it
was physically impossible to prepare for hearing in the time
allowed by the notice. The court stated that rulings upon motions
for continuance are within the discretion of the hearings examiner.
In reviewing the circumstances to determine if the examiner had
abused his discretion, the court concluded that no such abuse was
present because the movant had failed to demonstrate due diligence
in preparation for the hearing and had not notified the agency
promptly of its inability to prepare. Further, the movant had the
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burden of persuasion regarding its motion, and citing TEX. R. CIV.
P. 252, the court reasoned the movant could have been expected to
make a detailed showing of its diligence. In this case, no
evidence of diligence was offered nor was official notice requested
of facts pertaining to the continuance.

The only case citing §13(1i) since Gibraltar has been Adams v. Texas
State Board of Chiropractic Examiners, 744 S.W.2d 648 (Tex. App.--
Austin 1988, no writ), and it did so only tangentially. In Adams,
the appellant complained the Board's notice of hearing to revoke
his license was insufficient because it failed to notify him that
he had a right to legal counsel and that he had a right to call
witnesses and present evidence in the proceeding. The notice,
however, declared specifically that the hearing would be conducted
in conformity with APTRA. Citing §13(i), as well as other APTRA
sections, the court found that the statutory provisions of APTRA
were "more than ample to satisfy any due process concerns." Id. at
657.

VII. Hearings

A, Hearings Procedures in General

The hearing officer convenes the hearing at the time and place
noticed. After making opening remarks (e.g., calling the hearing
to order, identifying the case, and discussing the procedure to be
followed), the hearing officer will generally, £first, accept
jurisdiction over the matter after determining that notice was
properly provided and, second, name the parties to the proceeding.
In the event there are persons present who do not want full party
status or who are not able to demonstrate a justiciable interest,
the hearing officer may allow oral public comment from any
interested person prior to the commencement of the formal
adjudicative proceedings. The officer should then dispose of
preliminary motions, if any.

Every party has the right to an opportunity to respond and present
evidence and argument on all issues involved. APTRA §13(d). The
hearing itself begins with the direct case of whoever has the
burden of proof, usually the applicant or movant.

The agency must provide interpreters for the deaf. APTRA §13A.
Interestingly, there in no similar requirement relating to the
provision of interpreters in the event parties do not speak
English.

APTRA §13(b) provides special procedures to protect children in
cases relating to child abuse.

B. Ex Parte Communications

Unless otherwise authorized by law, agency heads and employees
assigned to render a decision or make findings and conclusions
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(i.e., hearing officers) may not communicate, directly or
indirectly, on any issue of fact or law with any agency, person,
party, or their representatives, except on notice and an
opportunity for all parties to participate. APTRA §17. The
prohibition applies only to contested casee, not rulemaking type
proceedings.

There are several exceptions to the ex parte prohibition. For
example, agency heads may communicate with each other. However,
this right is subject to limitations imposed by the Open Meetings
Act, supra p. F-3, which prohibits a guorum of decision makers from
deliberating matters without notice and opportunity for public
participation. Acker v. Texas Water Commission, 790 S.w.2d 299
(Tex. 1990). Acker's application for a wastewater discharge permit
from the TWC was denied. On appeal, he alleged that two of the
Commissioners had been overheard in a restroom discussing his
application. He alleged that this conversation violated the Open
Meetings Act. The trial court granted Acker summary judgment, but
the Court of Appeals reversed, holding that §17 of APTRA allows
private communications between agency members. The Supreme Court,
Justice Doggett writing, held that a discussion between a majority
of the Commissioners about contested issues outside a public
hearing violates §2 of the Open Meetings Act and that §17 of APTRA
can be harmonized with the Open Meetings Act by allowing a state
commission's members to confer ex parte, but only when less than a
guorum is present.

Another exception to the ex parte rule is that agency heads or
hearing officers may communicate ex parte with agency employees who
have not participated in any hearing in the case for the purpose of
utilizing the special skills or knowledge of the agency and its
staff in evaluating the evidence. APTRA §17.

An additional ex parte exception is that agency heads may
communicate with the general counsel when he has not participated
on issues of law 1in the case. County of Galveston v. Texas
Department of Health, 724 S.W.2d 115 (Tex. App.--Austin, writ ref'd
n.r.e.).

Finally, it should be noted that the statutory ex parte prohibition
only applies during the pendency of the contested case. Vandygriff
v. First Sav. & Loan Ass'n of Borger, 617 S.W.2d 669 (Tex. 1981).

C. Transcription

Any party is entitled to have the contested case hearing
transcribed. In the event the hearing officer anticipates that the
hearing will last more than one day or that the final order will be
appealed, the hearing officer should make sure, as a preliminary
matter, that a court reporter is present to take the
transcriptions. APTRA §13(g).



D. Evidence

The rules of evidence in nonjury district court civil cases (i.e.,
the Texas Rules of Civil Evidence) shall be followed. APTRA
§l4(a). Testimony in contested cases is usually sworn and taken
under oath. APTRA §14(b). When necessary to ascertain facts not
reasonably susceptible of proof under the Texas Rules of Civil
Evidence, evidence not admissible thereunder may be admitted,
except where precluded by statute, if it is of a type commonly
relied upon by reasonable, prudent men in the conduct of their
affairs. APTRA §l4(a). Irrelevant, immaterial, or unduly
repetitious evidence shall be excluded. Id. Agencies shall give
effect to the rules of (evidentiary) privilege recognized by law.
Id. Objections to evidentiary offers may be made and shall be
noted in the record. Id.

Documentary evidence may be received in the form of copies or
excerpts if the original is not readily available; parties on
request can compare the copy with the original. APTRA §l4(0).

Depositions may be used regardless of whether cross interrogatories
were propounded. APTRA §l4(Xk).

Subject to the requirement of APTRA §14(a) concerning evidence, if
a hearing will be expedited and the parties' interest not
prejudiced substantially, any part of the evidence may be received
in written form. APTRA §l4(a). Several agencies have adopted the
practice of using prepared written direct and rebuttal testimony,
filed in advance of the hearing, in lieu of live witness testimony.
This reduces (to some extent) the need for pre-hearing discovery of
expert opinions, virtually eliminates the hearing time for direct
examination, and can help shorten the time for cross-examination of
witnesses. The use of prefiled written testimony permits use of
prefiled written objections to (or motions to strike) testimony on
relevance, hearsay, or other evidentiary grounds, which can again
save time.

E. witness Fees

A witness (or deponent) who is not a party and who is subpoenaed or
otherwise compelled to attend any hearing or proceeding to give a
deposition or to produce books, records, etc., is entitled to
receive 10 cents per mile (or a greater amount if the agency rules
so provide) for traveling if more than 25 miles, and $10 per day
(or a greater amount if the agency rules so provide) for each day
the person is necessarily present as a witness. APTRA §14(1) and

(m).

F. Cross-Examination

APTRA §l4(p): Parties may cross-examine witnesses for a true and
full disclosure of facts.




"Friendly cross" by friendly parties is sometimes a problem in
multi-party cases. The hearing officer can attempt to control it
by aligning parties under one representative, getting the order of
the parties' cross-examinations, and sustaining "friendly cross”
obijections.

G. Official Notice

Official notice may be taken of all facts judicially cognizable,
and in addition may be taken of generally recognized facts within
the area of the agency's specialized knowledge. APTRA §14(g). The
parties must be notified before or during the hearing or in
preliminary reports or otherwise of the material officially noticed
(including staff memoranda or data) and afforded an opportunity to
contest the material so noticed. Id.

H. Continuance of the Hearing

The agency may continue a hearing from time to time and from place
to place. APTRA §13(i). The movant has the burden of proof on the
motion for continuance, and rulings on motions for continuance are
within the discretion of the hearing officer and will only be
overturned for abuse of discretion. Gibraltar, supra p. F-4.

I. Closing Arguments

Every party has the right to respond and present evidence and
argument on all issues involved. APTRA §13(d). By rule of
practice, and depending on the length and complexity of the case,
agencies will either hear oral closing arguments or require written
post-hearing briefs.

VIII.Proposals for Decision

Section 15 of APTRA requires the following:

If in a contested case a majority of the officials of the
agency who are to render the final decision have not
heard the case or read the record, the decision, if
adverse to a party to the proceeding other than the
agency itself, may not be made until a proposal for
decision is served on the parties. . . . The proposal for
decision must contain a statement of the reasons for the
proposed decision and of each finding of fact and
conclusion of law_ necessary to the proposed decision
prepared by the person who conducted the hearing or by

one who has read the record. . . . [Emphasis added]
APTRA §15.
A. Proposed Findings of Fact and Conclusions of Law

Since the primary purpose of a proposal for decision is to give
reasons for the proposed findings and conclusions, it is important
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for the hearing officer to understand what must be included in the
order. Section 16(b) of APTRA sets out the contents of an agency
decision or order, as follows:

A final decision must include findings of fact and
conclusions of law, separately stated. Findings of fact,
if set forth in statutory language, must be accompanied
by a concise and explicit statement of the underlying
facts supporting the findings. . . . APTRA §16(b).

The Texas Supreme Court has interpreted §16(b) in Texas Health
Facilities Commission v. Charter Medical-Dallas, 665 S.W.2d 446
(Tex. 1984). The court stated that in reviewing an agency's
decision, the appellate court(s) must look to the statutory
requirements imposed by the legislature on an agency. In addition,
the reviewing court should also look to the agency's rules
promulgated as a direct result of the legislative directive,

As to the findings in the order, the court suggest that they at a
minimum be: (1) clear and specific; (2)nonconclusory; (3) not
recitals of evidence; and (4) generally, such that the reviewing
courts can ascertain that the underlying findings support the
statutorily required criteria.

In the proposal, the hearing officer should set out separately (in
descending order of importance) those controversial matters which
are essential to disposition of the case. The issues may be
matters of fact or law. The hearing officer should state the issue
and immediately follow with a recommended finding. The hearing
officer then should discuss his or her reasoning, including in the
discussion the following elements:

(1) the positions of the parties--e.g., the applicant, the
protestants, the public interest counsel, the staff--
introduced either as evidence or argument;

the legal/regulatory criteria; and

the basis of the examiner's conclusion, such asi

(a) weight of evidence;

(b) credibility of witnesses;

(c) application of facts to law; and

(d) legal or regulatory precedence.

o~~~
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As to the proposed order, which is either incorporated into the
proposal or attached as a separate document, the hearing officer
must recommend findings of fact and conclusions of law to be
contained in the final order. APTRA §15. The findings may be
categorized as follows: (1) those that describe the nature of
case; (2) jurisdictional facts; (3) background facts (where
necessary); (4) ultimate facts supported by underlying basic facts;
and (5) other relevant facts.




Facts which are not in some way dispositive of the case need not go
in the order. See State Banking Board v. Vvalley National Bank,
604 S.W.2d 415 (Tex. Civ. App.--Austin 1980, writ ref'd n.r.e.).

The proposed order also contains, of course, conclusions of law
(statements that the required statutory criteria have or have not
been met) and decretal provisions (statements which implement the
agency's intentions with regard to the contested case).

B. Exceptions to the Proposal for Decision

Each adversely affected party has an opportunity to file exceptions
to the proposal for decision and present briefs to the agency
heads; other parties must have an opportunity to file replies
thereto. APTRA §15. The filing times for exceptions and replies
are set by the agency. The proposal for decision may be amended
pursuant to the exceptions and replies without being again served
on the parties. Id. The agency considers the proposal for
decision, the exceptions, and the arguments of the parties in open
meeting prior to issuing the final order.

IX. Final Order

A. General Considerations

The final order must be rendered in writing or stated in the
record, and must provide supporting findings of fact .and
conclusions of law. APTRA §l6(a) and (b). The findings may not
simply repeat the required statutory findings, or merely recite
testimony or reference exhibits, but must be accompanied by concise
and explicit statements of the underlying material facts supporting
the findings. APTRA §16(b); Charter Medical, supra p. F-18.

An excellent discussion of findings of fact and conclusions of law
is found in an article by James R. Eissinger, professor of law at
Texas Tech University, entitled Judicial Review of Findings of Fact
in Contested Cases Under APTRA, 42 BAYLOR L. REV. 1 (19390).

If a party submits proposed findings and conclusions, the final
order must contain a ruling on each one. APTRA §16(b).

Parties must be notified personally or by mail of the final order.
APTRA §16(b).

B. Adequacy of Findings of Fact

The degree of specificity needed in the underlying fact has been
abrogated somewhat by recent case law. For example, in Goeke v.
Houston Lighting and Power Co., 797 S.W.2d 12 (Tex. 1990)
[hereinafter HL&P], the Supreme Court addressed the question of the
adequacy of the underlying facts. The PUC had denied HL&P's
application to amend its certificate of convenience and necessity
to build a high-voltage transmission line and substation. The
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order denying the application contained two findings of fact which
were challenged on appeal. The district court held that the order
failed to supply findings of underlying fact as required by APTRA
§16(b).

Finding of Fact No. 2 stated that HL&P failed to meet its burden of
proof that the need for the proposed transmission line outweighed
the detrimental impact of the proposed route. Finding of Fact
No. 3 stated that HL&P failed to convince the PUC that it had
considered alternative routes using existing rights-of-way.

The court of appeals affirmed the district court's reversal of the
order, holding that while Finding of Fact No. 2 was a finding of
fact on statutory criteria, Finding of Fact No. 3 was an inadequate
finding of fact under APTRA §16(b).

The Supreme Court, Justice Mauzy writing, reversed the court of
appeals and held that Finding of Fact No. 2 embraced a valid
statutory criterion and that Finding of Fact No. 3 provided a valid
articulation of underlying fact for Finding of Fact No. 2.
Justice Mauzy reasoned that Finding of Fact No. 3 articulated the
PUC's underlying reason as to why HL&P had failed to convince the
PUC that the need for its proposed line outweighed the negative
effects on other statutory critera. The findings served the
required purpose of informing the parties and the court what the
agency was thinking when it made its decision. Justice Gonzalez,
in dissenting, characterized the PUC's order as 8O vague and
indefinite that it evades meaningful judicial review. Id.; Cf.
State Banking Bd. v. Allied Bank Marble Falls, 748 S.W.2d 447 (Tex.
1988) in which agency findings of underlying facts in the form of
evidence and testimony were held sufficient.

C. Substantial Evidence

The agency's decision must be based on the evidence and matters
officially noticed. APTRA §13(h). Examples of cases which address
whether the §13(h) requirement has been met include the following:

In Railroad Commission of Texas v. Moran Utilities Company, 728
S.W.2d 764 (Tex. 1987), the Texas Supreme Court held the Railroad
Commission's methodology for calculating a utility's return on
equity is supported by substantial evidence when it is (1)
‘supported by evidence introduced at the hearing, (2) officially
noticed by the hearing examiner before or during the hearing, or
(3) set forth in the agency's substantive rules. The court then
cited Subsection (h) as one of the APTRA sections for this holding.
Because the method used by the examiner was neither supported by
expert testimony nor officially noticed, nor did the Railroad
Commission's rules set forth the method used by the examiner, the
court remanded the case to the agency for further proceedings.

In Texas'State Board of Medical Examiners V. Nacol,'696 S.wW.2d 687
(Tex. Civ. App.--Beaumont 1985, writ ref'd n.r.e.), the agency
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revoked Nacol's license to practice medicine, and Nacol appealed.
The evidence showed that a board member disqualified himself but
attended the hearings and repeatedly conferred with the chairman;
certain vials were considered by the Board but were never
introduced in evidence; and board members conferred with a witness
outside the hearing room. Citing §13(h), as well as other sections
of APTRA, the court held the Board's decision was based on unlawful
procedure and remanded the case to the Board. :

Although the following two cases cite Subsection (g), it appears
the courts' citations are in error and should be to Subsection (h).

In Dotson v. Texas State Board of Medical Examiners, 612 S.w.2d 921

(Tex. 1981), the Texas Supreme Court concluded there was no
substantial evidence in the record to support the Board's orders
suspending the medical licenses of the appellants. Citing

Subsection (h) (incorrectly cited as Subsection (g)) among other
APTRA sections, the court found no expert testimony supporting the
Board's factual conclusion that the drugs were nontherapeutic in
the manner they were prescribed by the appellant. The court also
found the Board made no attempt to comply with Section 14(q)
setting forth the procedure for taking official notice. The court
consequently reversed and rendered judgment vacating the Board's
orders.

Following Dotson and citing Subsection (h) (incorrectly cited as
Subsection (g)) among other APTRA sections, the court in Wood v.
Texas State Board of Medical Examiners, 615 S.W.2d 942 (Tex. Civ.
App.--Ft. Worth 1981, no writ), held there was no substantial
evidence in the record to support the Board's order suspending the
appellant's license, and thus the court reversed and rendered
judgment. As in Dotson, the court found no expert testimony to
support the .Board's factual conclusion that the drugs were
nontherapeutic in the manner they were prescribed by the appellant.

In Railroad Commission of Texas v. Lone Star Gas Company,
618 S.W.2d 121 (Tex. App.--Austin 1981, no writ), the court held
that the agency's adoption of the discounted cash flow formula was
not supported by substantial evidence. Although the Railroad
Commission attempted to use agency expertise as a substitute for
evidence, the court, citing Dotson, paraphrased Subsection (h) and
pointed out that "a valid exercise of agency expertise, like other
agency action, must find ultimate support in evidence taken at the
hearing or upon facts officially noticed by the hearing officer in
the record of such hearing." Id. at 125.

D. Finality

An order is considered final if the rights conferred are not made
contingent on the occurrence of some future event. For example, in
P.A.C.E. v. Envirosafe Services of Texas, 797 S.W.2d 138 (Tex.
App.--Austin 1990, no writ), the Texas Air Control Board (TACB)
entered an order denying Envirosafe's requested permit exemption,
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as well as the permit sought in the alzernative, to operate a
hazardous waste management facility. The order provided, however,
that the TACB would allow Envirosafe to reopen its evidentiary
hearing within 190 days to present evidence addressing the TACB's
objections to the application. The court held that the order was
nonfinal because it left a matter open for future disposition.

Not all conditional provisions in orders render the order nonfinal,
however. The Supreme Court, Justice Doggett writing, recently
addressed the question of finality in Texas-New Mexico Power
Company v. Texas Industrial Enerqy Consumers, 806 S.w.2d 230 (Tex.
1991). The PUC had issued an order granting a certificate of
convenience and necessity to construct units of an electric power
generator "conditioned" upon receipt of certain other permits. On
appeal, the Austin Court of Appeals upheld the district court's
ruling that the order lacked finality in that "the rights conferred
are made contingent upon the occurrence of some future event,"
Texas-New Mexico Power, 786 S.W.2d 795, 796 (Tex. Civ. App.--Austin
1990) citing Mahon v. Vandygriff, 578 S.W.2d 144, 147 (Tex. Civ.
App.--Austin 1979, writ ref'd n.r.e.) 1In overruling the lower
courts, the Supreme Court determined this holding to be overbroad.
Texas-New Mexico Power, 806 S.W.2d at 231. Noting that the PUC
would have continuing jurisiction to ensure enforcement of the
conditional provision, the court implied that the lower courts'
action in rendering the order nonfinal was an exercise in form over
substance. 7d. The court's decision apparently is limited to
cases in which the "condition" in the order relates to the
acquisition of other state and federal permits, leaving the
regulated entity subject to the proverbial "Catch-22." Id. at 232.

E. Effective Date

Agencies have discretion to set effective dates for their orders,
subject to abuse of discretion and any specific statutory or
constitutional limits. See, e.g., Young Trucking v. Railroad
Comm'n, 781 S.W.2d 719 (Tex.App.--Austin 1989, no writ).

X. Post-hearing Proceedings .

A. Mo;ion for Rehearing

A motion for rehearing is a mandatory prerequisite to the
jurisdiction of the courts for judicial review of agency decisions
rendered under APTRA, absent an imminent peril finding. APTRA
§16(c) and (e). (Other agencies not subject to APTRA may also have
motion for rehearing requirements in their enabling acts.) The
motion must be filed within 20 days after notice is received of the
final decision (presumed to be the date notice is mailed by the
agency). APTRA §16(b) and (e). Replies are due 30 days after the
presumed notice date. Id.

The agency must act on the motions for rehearing within 45 days
after the presumed notice date or the motions are overuled by
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operation of law, unless either the agency by order extends the
date to act to 90 days after the presumed notice date or the
parties and agency agree to modify the times. APTRA §16(b), (e)
and (f).

The agency must notify the parties personally or by mail of the
order on rehearing. APTRA §16(b).

There is a discrepancy between the APTRA §16(b) and (e), effective
September 1, 1989, and the text in §16(c). The newly enacted
amendments to Section 16(b) intend that the time period for filing
a motion for rehearing or an appeal commences on the date of notice
of the Commission's final decision or order ruling on a motion for
rehearing. The Texas Supreme Court, in a pre-amendment opinion,
Commercial Life Insurance Company Vv. Texas State Board of
Insurance, et al., 774 S.W.2d 650 (Tex. 1989), addressed the
original statute. Justice Gonzalez established the court's
interpretation of the legislature's purpose with regard to the time
period for the motion for rehearing. He interprets the statute "to
require an agency to notify the parties of its orders or
decisions." Therefore, he concluded that "the time period for
filing a motion for rehearing does not commence until the agency
complies with its statutory duty to notify the parties of the order
or decision.” He is careful to recognize that the new changes
address this problem and restricts his holding to cases decided
before the changes were effective. Id. at 480.

A problem analogous to the Commercial Life case arises when
interpreting §16(c) in light of the amended statutes. The statute
states that "a decision . . . is final and appealable on the date
of rendition of the order overruling the motion for rehearing.”
This means that the time period for judicial appeal commences from
the date of rendition of the order ruling on the motion for

rehearing. The problem lies in the conflict between the
legislature's intent as is evident in the amended §16(b) and the
language of §16(c). The legislature tries to ensure fair and

equitable results in the adjudicative process by tolling the time
requirement until the attorney of record or the party is presumed
to have been notified of the decision or order. If the court
follows its reasoning in Commercial Life when resolving this
conflict, then the result is that the time period will be tolled
for judicial appeal until the attorney of record or the party is
notified as required under §16(b), rather than beginning to run
from the date of rendition of the order.

The purpose of the motion for rehearing requirement is to prevent
parties from lying behind the log and springing reversible error
for the first time on appeal. However, it is very important that
care be taken to properly file the motion. For example, appeals
have been dismissed because of confusion as to the timing of the
motion, failure to request proper relief in the motion, failure to
properly specify the grounds of error, or how to deal with agency
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actions during or even after the rehearing process. E.g., Ector
County Comm'rs Court v. Central Ed. Agency, 786 S.W.2d 443 (Tex.
App.--Austin 1990, writ ref'd); Tex. Alcoholic Bev. Comm'n v.
Sfair, 786 S.W.2d 26 (Tex. App.--S5an Antonio 1850, writ ref'd):;
Ross v. Tex. Catastrophe Prop. Ins. Ass'n, 770 S.W.2d 641 (Tex.
App.--Austin, 1989, no writ); Southern Union Gas Co. v. Railroad
Comm'n, 690 S.W.2d 946 (Tex. App.--Austin 1985, writ ref'd n.r.e.);
Dow Chemical Co. v. Public Utility Comm'n, 601 S.wW.2d 506 (Tex.
Civ. App.--Beaumont 1980, writ ref'd n.r.e.); United Savings Asg'n
v. Vandygriff, 594 S.W.2d 163 (Tex. Civ. App.--Austin 1980, writ
ref'd n.r.e.); Mahon v. Vandygriff, supra p. F-22.

But cf., Palacios v. Texas Real Estate Com'n, 797 S.W.2d 167 (Tex.
App.--Corpus Christi 1990, writ ref'd). In Palacios, the Texas
Real Estate Commission entered an order suspending the real estate
license of Gregorio Palacios for 30 days. Palacios timely filed a
motion for rehearing. The district court ruled that the motion for
rehearing was not sufficiently specific and dismissed the cause.
The Court of Appeals reversed and remanded for a trial on the
merits. The motion for rehearing stated that the agency's
interpretation of its statute was incorrect, and that the statute
is vague and indefinite. Applying to the two-pronged test in Burke
v. Central Educ. Agency, 725 S.W.2d 393 (Tex. App.--1987, writ
ref'd n.r.e.), the court determined that the objections stated in
the motion for rehearing were sufficiently specific under the facts
of this case.

B. Suit for Judicial Review

An order is final and appealable on the expiration of the period
for filing a motion for rehearing if none is filed or, if one is
filed, on the date the rehearing motion is overruled by order or by
operation of law. APTRA §16(c). A petition must be filed within
30 days of the date the order is final and appealable, and in the
Travis County district court unless otherwise provided by statute.
APTRA §19(a) and (D).

APTRA §13(f) details the components of the administrative record
sent to the trial court for review in an appeal from an agency
order in a contested case. It states:

The record in a contested case includes:

(1) all pleadings, motions, and intermediate rulings;

(2) evidence received or considered;

(3) a statement of matters officially noticed;

(4) questions and offers of proof, objections, and
rulings of them;

(5) proposed findings and exceptions;

(6) any decision, opinion, or report by the officer

presiding at the hearing; and
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(7) all staff memoranda or data submitted to or
considered by the hearing officer or members of the
agency who are involved in making the decision.

Once judicial review is initiated, if the manner of review is other
than by trial de novo, the agency must compile the above documents
into a hearings record and must transmit a certified copy or the
original to the district court. The agency must timely transmit
the entire record and make formal answer or obtain an extension of
time from the district court. APTRA §19(d)(1). The agency is not
relieved of this duty to file the record with the court by virtue
of an appealing party's failure to pay for the cost of the
transcript as provided for by §13(g) and agency rule. City of
Bells, supra p. F-12, at 344. In reviewing an administrative
decision of a state agency, the courts are restricted to evidence
originally presented to the agency absent a party's meeting the
requirements of APTRA §19(d)(2) allowing for additional evidence to
be taken before the agency.

It is important to note that Section 13(f) provides that the
records include "all evidence received or considered." The record
must include questions, offers of proof, objections and rulings
with regard to the objections. Therefore, even if an objection is
sustained and evidence is excluded, if the evidence is offered in
an offer of proof as allowed by APTRA §13(f)(4), it becomes part of
the record for judicial review. However, merely attaching an
exhibit not tendered or admitted at the hearing level to a motion
for rehearing, which was subsequently physically included in the
court record, does not make that exhibit part of the record for
purposes of Jjudicial review. State Banking Board v. Valley
National Bank, 604 S.W.2d 415 (Tex. Civ. App.--Austin 1980, writ
ref'd n.r.e.).

For purposes of §13(f) it should be pointed out that the Texas
courts have found that a hearing officer's proposal for decision
does not offer a proper vehicle for notifying parties of matters
officially noticed. Railroad Commission of Tex. v. Lone Star Gas
Co., 611 S.w.2d 911, (Tex. Civ. App.--Austin 1981, writ ref'd
n.r.e.). Justice Shannon, who authored the opinion in Lone Star,
explained the court's reasoning:

In essence, the court held that even though the technical
requirements of Section 14(q) were complied with, when
the undisclosed facts are highly controversial, critical
to the outcome of the adjudication, quite complex in
nature, and there is little or no justification by the
agency for failing to give advance notice as suggested by
Section 14(g), the agency denies due process by revealing
the extra-record facts at the proposal for decision stage
of the proceeding. Shannon, The Texas Administrative
Procedure and Texas Register Act Since 1976--
Selected Problems, 33 BAYLOR L. REV. 393, 405
(1981).
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The United States Supreme Court has indicated that a complainant
has the burden of proof to show that there was no reasonable
opportunity to rebut or explain matter officially noticed for the
first time in an examiner's PFD before the full agency. If such
opportunity exists, then the complainant must prove prejudice by
showing the officially noticed matters are incorrect oOr
controverted, critical to the outcome of the adjudication, and that
there was inadequate justification for failing to notice the
matters during the hearing. American Trucking Ass'n. V. Frisco
Transp. Co., 358 U.S. 133, 144 (1958).

Finally, in Texas Railroad Com. v. Graford Oil Corp., 557 S§.w.2d
946 (Tex. 1977), the court suggests that papers in agency
transcripts be numbered consecutively and that transcripts include
an index indicating the nature of the papers in the transcript and
the pages where they will be found.

While certain provisions of APTRA can be considered individually,
with regard to creating the record, §13(f) must be read in
conjunction with §14(a) (stating an administrative agency must use
Texas Rules of Evidence as applied in nonjury civil cases), §li(a)
(allowing for official notice), and §19(d)(3) (limiting judicial
review to the record).

CONCLUSION

The contested case is a fundamental aspect of agency practice in
Texas. It provides the forum in which constitutionally guaranteed
rights may initially be pursued. The fundamental concepts of
fairness and due process are protected by the requirements detailed
'in APTRA and the standing requirements for participation in
contested case before the agency. Because such important rights
flow from these aspects of the contested case, they merit close

scrutiny by the agency, the parties to the contested case, and the
courts on judicial review.
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FACILITY START-UP AND EXPANSION:
HAZARDOUS WASTE PERMITTING"

Suppose you represent a corporate client that plans to develop an industrial
facility in Texas. Your preliminary analysis is that hazardous waste permitting will be
required because the client’s plans call for storing hazardous waste on site for longer than
90 days and for operating a landfill on site to receive hazardous waste.

What will your client have to do to permit a facility that has a hazardous-waste
component? S.B. 1099, passed during the 72nd Legislature, required significant changes
in the permitting of hazardous waste facilities in Texas. See Waste Reduction Policy Act
of 1991, ch. 296, 1991 Tex. Sess. Law Serv. 1235 (Vernon). S.B. 1099 also imposed new
demands on the Texas Water Commission (TWC) to process permit applications in a
more timely fashion. The TWC appointed an advisory committee -- Task Force 21 -- to
advise the Commission on the implementation of S.B. 1099 and on waste management
issues in general.

Subcommittees of Task Force 21 and work groups at the TWC are in the process
of recommending changes in the permitting process. Accordingly, the subject of
hazardous-waste permitting is a moving target. The current steps for TWC permitting a
facility with a hazardous waste component are outlined in Appendix A. Both the
appendix and this paper are offered with the caveat that they may become rapidly dated
as the TWC proposes new regulations.

This paper focuses on the additional requirements for hazardous-waste permitting
and facility siting imposed by S.B. 1099 and distinguishes between the requirements for
commercial and noncommercial hazardous waste management facilities (HWMFs). The
paper also discusses some of the more controversial issues in the permitting process,

including how the TWC’s Needs Assessment for Hazardous Waste Management Capacity
in Texas (Needs Assessment) should be used in permitting new HWMFs.

L New Permitting Requirements for All HWMF's

Evaluation of Waste Stream. Section 361.0971 (a)’ requires applicants for a
permit for a new HWMF or those applying for a permit for capacity expansion to
"identify the nature of any known specific and potential sources, types and volumes of
waste to be stored, processed or disposed of by the proposed facility." This section also

! The authors would like to express their appreciation to Lisa Anderson, Kari Bourland-Chesnut,
Becky Jolin, and Paul Seals for their contributions to this paper.

*  8.B. 1099 is codified in the Texas Solid Waste Disposal Act, Tex. Health & Safety Code, § 361.001
et seq. (Vernon 1992). Regulations implementing S.B. 1099 are located at 31 Tex. Admin. Code §§ 305.1
et seq. and 335.1 et seq.



contains a broad statement that the applicant shall identify any other related information
that the TWC may require. See also 31 Tex. Admin. Code § 305.50 (9).

Compliance History and Other Grounds for Permit Denial. Section 361.089(e); 31
Tex. Admin. Code § 305.66(f) provide that the TWC may deny a permit if the applicant:

° Has a record of environmental violations in the past five years at
any site owned, operated, or effectively controlled by the applicant;

. Made a false or misleading statement in connection with its
application in any written instrument submitted to the TWC related
to the application;

° Is unable to ensure that the management of the HWMF conforms
or will conform to the Texas Solid Waste Disposal Act (TSWDA) or
TWC rules; or

° Is indebted to the state for fees, penalties, or taxes imposed by Title

V of the Texas Health & Safety Code or by TWC rule.

For purposes of this section, "applicant” includes, with respect to a corporation,
each officer and the owner or owners of a majority of the corporation’s stock, if that .
owner controls at least twenty percent of the applicant and at least twenty percent of
another business that operates a solid waste management facility. § 305.50(2).’

Financial Condition of the Applicant. The applicant must demonstrate sufficient
resources to construct, operate safely and close the facility in accordance with the permit
and all applicable rules. Section 361.085; 31 Tex. Admin. Code § 305.50(4)(B). An
applicant may also be required to provide financial assurance to guarantee payment of

3 Determining what should constitute "environmental violations" continues to be hotly debated.
The TWC anticipates that additional rulemaking will be required to clarify what is to be included in
compliance history. 16 Tex. Reg. 6052 (Oct. 25, 1991). See also Tex. Air Coutrol Bd., 17 Tex. Reg. 4729,
4733 (Jul. 3, 1992) (prop. to be codified at 31 Tex. Admin. Code §116.14) (compliance history shall include
all "compliance events” and "compliance proceedings.” Compliance events include an "agreement entered
into settlement of any legal or administrative action" and the order of an administrative agency whether
final or not, respecting air contaminants for the facility that is the subject of the permit application. A
compliance proceeding includes a notice of violation for which the Texas Air Control Board (TACB) has
recommended formal enforcement action and has notified the applicant of such recommendation.). See
also letter from TACB Task Force on Compliance History to Chairman Kirk Watson, July 22, 1992
(including Task Force’s comments and recommendations).
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intervenor funding in a public hearing on the application ($100,000 for commercial
HWMEF’s; $20,000 for non-commercial HWMFs). § 361.082(g).*

Public Notification and Public Participation. Section 361.0791 provides that the
Commission shall hold a public meeting on an application for a new HWMF in the
county in which the proposed facility is to be located. This section also proscribes the
required form for public notice and provides that a public meeting is not a contested
case hearing under the Administrative Procedure and Texas Register Act. § 361.0791
(c)-(f). Under § 361.080, a hearing on a permit application for a HWMF must include
one session held in the county where the facility is located. The applicant must meet the
notification requirements in § 361.0791, for a hearing session, and in addition, must also
mail notice to each residential or business address within one-half mile of the facility.

§ 361.081(a).

Boiler and Industrial Furnace (BIF) Rules. Before S.B. 1099, burning of

hazardous waste-derived fuels required an air quality permit, but not a hazardous waste
permit. Recovery of the heat value of hazardous waste-derived fuel was considered
beneficial recycling, so companies did not have to seek a hazardous waste permit from
the TWC to burn hazardous waste-derived fuels. S.B. 1099 required the companies to
get a state permit. Simultaneously, federal BIF rules, mandated by RCRA, became
effective on August 21, 1991. See 56 Fed. Reg. 7134 (Feb. 21, 1991). The state BIF
regulations became effective on July 29, 1992. See 17 Tex. Reg. 5016 (July 14, 1992).

IL Additional Requirements for Commercial HWMFs.

Commercial HWMFs are subject to more rigorous permitting requirements and
additional siting restrictions. A commercial HWMF is defined as a HWMF that accepts
hazardous waste or PCBs for a charge. Facilities that accept waste from other facilities
owned or effectively controlled by the same person and "captured facilities” are excluded.
A captured facility is one where the hazardous waste is stored, processed, or disposed of
within the same contiguous manufacturing complex where it is generated. See Tex.
Health & Safety Code § 361.003 (5); 31 Tex. Admin. Code § 335.202.

Burden on Public Roadways. Section 361.109(b) requires the applicant for a new
commercial HWMF to bear the costs associated with any roadway improvements

¢ Section 305.50(4)(B) lists various forms of financial information that the applicant may provide to
show sufficient financial resources. The statute and regulations do not, however, set an objective
standard of what constitutes "sufficient financial resources.” Such standardless regulations provide
opponents with additional opportunities to challenge issuance of a permit.
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required to minimize or mitigate any burden the TWC determines the facility will impose
on public roadways. TWC regulations require the applicant to provide information
sufficient to demonstrate whether a burden will be imposed on public roadways, including
the average gross weight of vehicles to be used for the transportation of hazardous waste,
the average number of such vehicles, and identification of roads to be used by such
vehicles, including all road within 2-%; miles of the facility and all major highways.
Submission of a letter from the agency with the authority to maintain roads with the
unequivocal statement that the roads are adequate for the loads to be placed on them by
the proposed facility will be prima facie evidence that the operation of the facility will
not create a burden and thus would not require that improvements be made to such
roadways. § 305.50 (12)(A), (B). TWC regulations set forth standards by which the
TWC will determine whether the applicant is required to bear such costs. The standards
identified are all highway, traffic control and pavement design publications. § 335.182.
The regulations do not establish whether the applicant or the TWC has the burden of
proof on this issue.

Emergency Response; Financial Assurance. Section 361.109(c) prohibits the TWC

from processing an application for a commercial HWMF permit unless the applicant (1)
has provided sufficient evidence that emergency response capabilities are available or will
be available in the area to manage a "reasonable worst-case emergency condition”
associated with the operation of the facility before it first receives waste; or (2) has
secured bonding of sufficient financial assurance to fund emergency response personnel
and equipment the TWC determines to be necessary to manage a "reasonable worst-case
emergency condition” associated with the facility.

TWC regulations at § 305.50(12)(C) set forth the information the applicant must
submit to demonstrate sufficient emergency response capabilities. This section provides
that evidence to demonstrate sufficient emergency response capabilities may include, but
is not limited to: the contingency plan required by 40 C.F.R. § 270.14(b)(7); contracts to
provide emergency services; weather data; definition of worst-case emergencies;
employee training program; identification of first responders and local or regional
emergency medical services and hospitals with hazardous materials training; a pre-
disaster plan; a mechanism for notifying government agencies of incidents; and
coordination of the plan with the Local Emergency Management plan. TWC regulations
at § 335.183(d) establish standards the TWC will use to evaluate the sufficiency of
emergency response capabilities.’

*  The TWC has interpreted the term "reasonable worst case emergency” to include "what might be
termed a reasonably foreseeable worst case emergency.” 16 Tex. Reg. 6056 (Oct. 25, 1991). The examples
it provides include hurricanes, tornadoes, multiple tank explosions, fires, and spills. Like the land use
criteria, infra, these standards and the determination of what constitutes a "reasonable worst-case

emergency condition” provides ammunition with which opponents may challenge the processing and
(continued...)




Section 361.109(d) allows an applicant to provide its own emergency response
facilities or contract with an adjoining county, city, or other entity if it does not intend to
use the facilities of the county or city where the proposed facility is located. In any
event, a new commercial HWMF must meet the financial assurance requirements for
emergency response facilities. See § 305.50(12)(C)(ii), (D); § 335.183.

Summary of erience. Section 361.109(e), 31 Tex. Admin. Code §
305.50(12)(E) and 335.66(k) condition the grant of a permit for a new commercial
HWMF on the applicant’s providing a summary of its experience in hazardous waste
management. An applicant without experience in the particular technology to be
employed at the facility must conspicuously state its lack of experience in the application
or the TWC will deny the permit. The TWC may not deny a permit solely on the basis
of the applicant’s lack of experience, but an inexperienced applicant’s failure to
conspicuously state that fact in the application shall result in permit denial. § 361.109(e);
31 Tex. Admin. Code § 305.66(k).

Additional Monitoring. Section 361.113 directs the TWC to require periodic
monitoring of the operation of commercial HWMFs facilities to ensure that they are in
compliance with the terms of their permits. The TWC has established a requirement for
an annual independent environmental audit. The audit is to be performed by an
independent inspector chosen either by the HWMF and affected persons or by the
Commission, if the facility and affected persons cannot agree. 31 Tex. Admin. Code §
305.147.

III. Land Use Restrictions and Siting Prohibitions

S.B. 1099 imposed land use restrictions and various prohibitions on the siting of
new HWMFs and the expansion of existing facilities. The land use restrictions apply to
all HWMFs and require the TWC to evaluate local conditions on a case by case basis.
The land-use provisions will undoubtedly make it more difficult to obtain a permit, but
they are distinguishable from the prohibitions, which generally apply only to commercial
HWMFs and impose blanket prohibitions on the siting of facilities in certain locations.

5(...continued)
issuance of any commercial HWMF permit.



Land Use Restrictions

S.B. 1099 requires the TWC to assess the impact of a proposed HWMF on local
land use:

In evaluating a permit for a new hazardous waste management facility, the
Commission shall assess the impact of the proposed facility on local land
use in the area, including any relevant land use plans in existence before
publication of the notice of intent to file a solid waste permit application
or, if no notice of intent is filed, at the time the permit application is filed.
In determining whether a new hazardous waste management facility is
compatible with local land use, the Commission shall consider, at a
minimum, the location of industrial and other waste-generating facilities in
the area, the amounts of hazardous waste generated by those facilities, and
the risks associated with the transportation of hazardous waste to the
facility. If the Commission determines that a proposed application is not
compatible with local land use, it may deny the permit ....

The TWC’s regulations require that the permit application include the following:

° copies of any relevant land use plans adopted pursuant to Chaptef
211 of the Texas Local Government Code;

. the names and locations of industrial and other waste-generating
facilities within one-half mile of a new "on-site" hazardous waste
management facility and within one mile of a new commercial
HWMF and the approximate quantity of hazardous waste generated
or received annually at those facilities;

° the major routes of travel to be used for transporting hazardous
waste to or from the proposed facility;

° a map showing land use patterns covering at lest a five-mile radius
from the boundaries of the proposed facilities; and

. information and demonstrations concerning faults within 3,000 feet
of the facility. See § 305.50(10).

The Commission may consider various factors in determining land use
compatibility, including the amounts of hazardous waste generated by other facilities in
the area, the risks associated with the transportation of hazardous waste to the facility,
compatibility with any land use plan adopted under the under the Local Government
Code or with local planning, zoning, or land use laws and ordinances, the risk of fires or




explosions, the distance from the site to existing structures and the location of the facility
in relation to high-hazard areas such as 100-year hurricane flood zones. See § 335.180.

Based on its assessment of the application with respect to local land use, the
commission may deny an application under § 305.66(i) or impose permit conditions to
minimize or mitigate detrimental impacts on local land use, in accordance with § 305.148.
See § 335.180.°

100-Year Floodplain. An applicant proposing an areal expansion of a landfill or a
new commercial hazardous waste land disposal unit in a 100-year floodplain must
demonstrate a facility design to prevent physical transport of any hazardous waste. §§
361.098; 361.102; 31 Tex. Admin. Code § 335.204 (e)(1).

Faults. There is an area of review of 1) 2-% miles or the "cone of influence" for
Class I injection wells, and 2) 3000 feet for other HWMFs. § 361.1011; 31 Tex. Admin.
Code §§ 331.121 (a)(2); 335.50(4)(D), 335.205(h).

Siting Prohibitions

1000 Feet. No permit may be issued for a new hazardous waste landfill or land
treatment facility or the areal expansion of such a facility if the boundary of such facility
will be within 1,000 feet of an established residence, church, school, day care center,
surface water body used for a public drinking water supply, or dedicated park.’.

§ 361.102(a); 31 Tex. Admin. Code § 335.204.

One-Half Mile. No permit may be issued for a new commercial HWMF or the
subsequent areal expansion of such a facility if the boundary of the hazardous waste
management unit is to be located within one-half mile of an established residence,
church, school, day-care center, surface water body used for a public drinking water

¢ Neither the statute nor the draft proposed regulations establishes standards by which the TWC is
to determine whether or not a proposed facility is compatible with local land use. Thus, in addition to
requiring that applicants submit this additional information as a part of their application for a HWMF
permit, this provision will provide the TWC with a means to deny a permit based on subjective or extra-
statutory criteria, such as political pressure.

7 S.B. 1099 amended this provision to add "day care center and surface water body used for a public
drinking water supply” to the list of prohibitions.



supply, or dedicated public park.® § 361.102(b), (¢); 31 Tex. Admin. Code § 335.205(c)
and (d). TWC regulations define "residence" as the structure and surrounding property
within the property boundaries not to exceed 100 feet from the structure in all directions.
31 Tex. Admin. Code § 335.202. Measurement of distances is taken from a perimeter of
no more than 75 feet from the edge of the proposed hazardous waste management unit.
§ 335.205(g).

Any Distance. New commercial HWMF applicants must demonstrate that the
facility will be operated so as to safeguard public health and welfare and protect physical
property and the environment at any distance beyond the facility’s property boundaries.
§ 361.102 (d)”

Recommendations and Legal Challenges

Task Force 21 Recommendations. The Permit Processing Subcommittee
recommended that the TWC adopt strong siting rules, in the belief that by addressing
siting issues early in the permit process, a summary determination on siting could be
made before the staff spends one to one and one-half years making a technical review of
an application that could be summarily rejected. Task Force 21 identified a number of
siting issues for which rules should be adopted, including: compliance history, emergency
response capabilities, faulting, flooding, groundwater recharge, soil conditions, wetlands,
active geological processes, surface water contamination, coastal high hazardous areas,
shoreline erosion, and critical habitat of endangered species. See Task Force 21, Report
of Permit Processing Subcommittee (Oct. 1991).

TWC Work Group on Siting. TWC’s internal work group on siting has identified
several areas in existing regulations as needing clarification, including: 1) defining "active
geologic processes” as used in 31 Tex. Admin. Code § 335.202; 2) consolidating
requirements by facility types; 3) deleting references to storage surface impoundments (to

¥ Section 1.25 of S.B. 1099 states that this section does not apply to an existing facility burning
waste-derived fuel under a TWC or TACB permit on the effective date of this article. The TACB recently
cited a proposed TWC definition of waste-derived fuel in support of its decision that "waste-derived fuel”
only meant "hazardous-waste-derived fuel”, thus rejecting an applicant’s argument that it was
grandfathered from the one-half mile siting prohibition because it had burned waste-derived fuel,
including shredded tires, on the effective date of the article. The Motion for Rehearing is pending before
the TACB. See Tex. Water Comm’n, 17 Tex. Reg. 5016, 5022 (prop. to be codified at 31 Tex. Admin. Code
§ 335.205 (§)).

*  TWC regulations do not clarify how compliance with this requirement is to be accomplished. This
provision will surely become one of the primary means to challenge a permit for any new commercial
HWMF. See § 335.205 (e).




eliminate the distinction between surface impoundments used for storage and disposal);
and 4) clarifying "critical habitats of endangered species” as used in 31 Tex. Admin. Code
§ 335.202.

Legal Challenges to S.B. 1099. One company has challenged the one-half mile
siting prohibition in a civil action brought against William Campbell, in his capacity as
Executive Director of the Texas Air Control Board. The suit is pending in the United
States District Court, Western District of Texas Austin Division, No. A-92-CA-079. The
suit challenges S.B. 1099 on several federal constitutional grounds. The plaintiff argues
that the one-half mile siting prohibition is preempted by RCRA and the federal BIF
rules because the BIF rules are based on a comprehensive, site-specific risk assessment
and the one-half mile prohibition is an arbitrarily chosen perimeter and disregards actual
risks from exposure. The plaintiff also argues that the one-half mile siting prohibition
violates the Commerce Clause” and the Equal Protection Clause by discriminating
between commercial and non-commercial HWDFs.

IV.  Proposed Changes in the Permitting Process

According to TWC Chairman Hall, the TWC is three years behind in processing
permits.” S.B. 1099 mandated that the TWC review its permit application processing
procedures. For hazardous waste permits, the TWC is directed to adopt reasonable
permit processing and hearing timetables for permits for the most needed technologies
within two years of the date the application is determined to be administratively
complete. S.B. 1099 at § 1.26 (a). One controversial issue is the extent to which the
TWC Needs Assessment should determine TWC priorities. The debate centers over (1)
whether permits should be issued for facilities for which a need does not or no longer
exists and (2) whether the TWC should use the needs assessment in setting priorities for
issuing permits for non-commercial as well as commercial HWMTFs.

Section 361.0871(c) of the Act provides that the TWC must determine the need
for the specific technology proposed in evaluating an application for a new commercial
HWMF. This section requires the TWC to adopt rules identifying the types of
technology for which commercial waste management need exists and to provide for

¥  Kari Bourland-Chesnut in a presentation to a Task Force 21 meeting, July 7, 1992.

! The U.S. Supreme Court recently struck down an Alabama hazardous waste fee and Michigan
restrictions on waste imports. See Chemical Waste Managment v. Hunt, 112 S.Ct. 2009 (1992); Fort
Gratiot Sanitary Landfill v. Michigan Dept. of Natural Resources, 112 S.Ct. 2019 (1992).

2 John Hall, TWC Chairman, in a speech in Austin on July 23, 1992,
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priority consideration in processing the permits for those applications that address the
highest priority needed as identified by the TWC. 31 Tex. Admin. Code § 335.181.

Role of the Needs Assessment. The TWC produced its Needs Assessment, as
mandated by S.B. 1099, on February 28, 1992. The Needs Assessment has been
criticized as systematically underestimating capacity by, among other things, excluding
wastes from corrective actions and by excluding wastes from Superfund Emergency
Response Actions in Texas.” The Needs Assessment is based on 1989 data, so it does
not reflect increased amounts of waste considered to be hazardous by the EPA’s 1991
adoption of the Toxicity Characteristic Leaching Procedure Rule or the impact of the
new Clean Air Act’s hazardous air pollutant control regulations. The extent to which the
Needs Assessment should be used in permitting decisions continues to be hotly contested
among Task Force 21 members."

Draft Needs Assessment Rules. The latest available draft of the TWC’s Needs
Assessment Rules is dated July 6, 1992 (Draft 4). These draft rules apply only to permit
applications pertaining to new capacity at commercial HWMFs. It proposes that
applications could be categorized as Priority 1, infra, if (1) the technology is listed among
the technologies identified as those needed on a statewide basis in the most recent Needs
Assessment, (2) if the technology qualifies as an innovative technology, or (3) if the
applicant demonstrates a regional need for the technology.”

Using the Needs Assessment to Set Priorities for Processing Permit Applications.
According to a TWC draft memo of June 4, 1992, the TWC staff recommends processing

B Letter from B. J. Wynne, Regional Administrator, EPA Region VI to John Hall, Chairman, Texas
Water Commission, March 18, 1992, See also Chairman Hall’s reply, April 13, 1992,

4 See March 27, 1992 Memorandum provided to Task Force 21 by Jim Blackburn, Blackburn &
Carter, Houston, and March 13, 1992 Memorandum provided to Task Force 21 by Lisa Anderson, Brown
McCarroll & Oaks Hartline, Austin.

*  This draft rule raises the question of whether the Needs Assessment is accurate enough to
establish the permitting priorities for new commercial HWMFs. For example, the listed technologies only
include those for which there is at least a 1,000 ton per year demand in Texas, according to the Needs
Assessment. The draft rule would also give priority to technologies that are needed on a statewide basis,
based on the most recent Needs Assessment, which raises the possibility that applicants will be faced with
a moving target as new Needs Assessments are published. The showing of regional need raises other
questions. First, the applicant may define the region, but it may not extend outside of Texas; only
hazardous wastes generated in Texas may be included in the regional demand analysis. In addition, in
order to be considered Priority 1 the applicant must show that at least 60% of the proposed capacity
covered by the application will be generated within the region. These proposals may be vulnerable to a
constitutional challenge based on Commerce Clause grounds.
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permit applications, for noncommercial, as well as commercial facilities, according to
three categories, as follows:

e Priority 1 applications include applications for commercial facilities that
propose a technology determined by the Needs Assessment to be most needed and
commercial facilities that propose a new and innovative technology not specifically
addressed in the Needs Assessment that replaces a technology determined by the Needs
Assessment to be most needed. Priority 1 applications would be reviewed for
administrative completeness within 30 days of receipt and reviewed for technical
completeness within 90 days of being declared administratively complete. The TWC
permit process for Priority 1 applications would take from 277 - 387 days.

e Priority 2 applications include all applications that are not Priority 1 or
Non-Priority applications. This includes applications for commercial facilities that
propose a technology not determined by the needs assessment to be most needed, as well
as applications for proposed non-commercial facilities, existing non-permitted facilities
determined to be environmentally significant, compliance plans and
amendment/modification applications that propose new units, new waste streams, changes
in operations, or other changes that cannot be implemented without approval/issuance of
the modification. The applications would be reviewed for administrative completeness
within 75 days of receipt of the application by the TWC. The TWC permit process for
Priority 2 applications would take from 552-727 days.

e Non-Priority applications include applications for 1) interim status units
at permitted facilities; 2) newly regulated units at permitted facilities; 3) permit renewals
that are not for facilities determined to be environmentally significant; and 4) those that
are required to be submitted as a result of new regulations but are not for facilities or
units determined to be environmentally significant. Non-priority applications would not
be processed until a staff person’s workload will accommodate the application or one
year from receipt, whichever comes first. At that time, the application would be re-
categorized as a Priority 1 or Priority 2 application. The application would be reviewed
for administrative completeness within one year and 75 days of receipt. The permit
process for non-priority applications would take from one year and 552 days to one year
and 727 days."

Other Permitting Issues Identified by the TWC Permit Work Group. The TWC
Permit Work Group has identified an additional list of permitting issues. The major

%  Members of Task Force 21 have agreed that categorizing an application as non-priority is sending
it to Siberia. They have also been concerned that the public interprets long delays in processing to mean
that something must be wrong with the permit application. An additional criticism is that the intent of
S.B. 1099 was to expedite all permit applications, while the proposal merely expedites those that are
categorized as Priority 1.
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issues are: 1) permitting by rule (e.g. small domestic wastewater systems);

2) performance-based incentives for industry; 3) changes in the level of approval (e.g.,
delegation of Commission authorizations to the Executive Director); and 4) automated
evaluation of compliance histories. The Work Group is in the process of formulating its

recommendations to Task Force 21 with the goal of proposing new regulations in the fall.

12




APPENDIX A
CURRENT TWC PERMITTING PROCESS

The Texas Water Commission (TWC) issues many different types of permits. They
include permits for storage and/or processing, incinerator, land disposal, and closure and
post-closure care. This discussion is a brief summary of the permitting process for

hazardous waste permits.

A. PRE-APPLICATION ACTIVITIES
1. Pre-Application Meeting. Although not required by statute or rule, a pre-
application meeting with the TWC is recommended as a means to identify
any obvious application problems early and to provide a forum for

resolution,

2. The Local Review Committee Process. The Local Review Committee
Process, also known as the "Keystone Siting Process," allows the applicant
to formally interact with people in the area where the facility is proposed
to be located so that the technical and nontechnical issues of concern can
be raised and possibly resolved. The committee make-up optimally consists

of twelve members representing local and regional interests.

The applicant initiates the process by filing a Notice of Intent to file a
permit application with the TWC and sending copies to the mayor of the
city (including its ETJ) and county judge for the county where the facility

would be located, as well as the Regional Council of Governments.

Source: Permit Processing Subcommittee, Final Report to Task Force 21 (Oct. 8, 1991)



Applicants are not required to go through this process, but if they do not,
under TWC rules, they can be assessed up to $25,000 for costs incurred by
affected persons for studies, reports, and expert witnesses needed to
introduce significant evidence at the subsequent public hearing that
otherwise would not have been provided. Furthermore, SB 1099 has added
a new section to the law that would allow up to $150,000 in

reimbursements for costs incurred by affected persons for presenting

- certain information to the TWC. The pre-application review and permit

procedures are described in Title 31 Texas Administrative Code, Chapter
335, Subchapter M.

B. PERMIT APPLICATION REVIEW SCHEDULE

1.

Notice to Other Parties. Potentially affected landowners and units of local

governments are informed by TWC that an application has been received.
Copies of the application or of the summary section of the application are

sent to other agencies for their review.

Public Meeting. SB 1099 requires the TWC to hold a public meeting on

applications for new hazardous waste management facilities in the county in
which the proposed facility is to be located. Additionally, on request of a
person affected, the TWC is required to hold a public meeting on an

application for a Class 3 Modification or a major amendment.

Initial Review. An initial review of the application to determine
administrative completeness must be completed by the TWC permit writer
within 15 working days after assignment (for existing facilities) or within 10
working days of receipt of the application (for proposed facilities). This

includes time for preparation of a notice-of-deficiency (NOD) letter.
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Applicant Response and Declaration of Administrative Completeness. The
applicant has 30 calendar days to prepare a response. This period may be

extended to a maximum of 270 calendar days upon proof from the
applicant that a longer period will be required to prepare an adequate
response. If an applicant does not submit an administratively complete
application, the application shall be considered withdrawn. The permit
writer has 8 working days after receipt of the administrative response to
determine if it is adequate and to prepare a declaration of administrative

completeness.

Technical Review. For an existing or proposed facility, the permit writer
and reviewers at other agencies have 120 calendar days from the date the
application is assigned for technical review to review the application and
draft a permit. This period is automatically extended by the response time
of the applicant. The applicant is typically allowed 60 calendar days for a
response, which generally is extended to a total of up to 90 days, as
necessary. If the staff determines that the technical review cannot be
completed within this period of time, an extension of the technical review

period may be approved by the executive director.

Initial Draft Permit. When the technical response is received, the permit

writer determines the adequacy of the response and prepares an initial
draft permit, and copies of the initial draft permit are sent to the applicant,
the U.S. Environmental Protection Agency (EPA), other parts of the TWC,
and the TACB for review and comment. Thirty days are allowed for their
responses. When comments have been received, the permit writer

evaluates the comments and prepares a final draft permit.

RCRA Facility Assessments. While the initial review and technical review

are in progress, a draft permit may include a requirement for a RCRA
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Facility Investigation (RFI). For existing facilities (or new facilities to be
located at any site formerly used for industrial solid waste management), a
RCRAWFacility Assessment (RFA) is prepared for the entire facility. The
RFA is performed while the initial and technical review are in progress.
This consists of a desk-top review of all documents pertaining to the facility
and preparation of a preliminary review (PR), which summarizes all
applicable information about all waste management units that have ever
existed at the facility. This is followed by a visual site inspection (VSI) of
the entire facility. Based on the PR, the VSI report, and sometimes on the
results from a sampling visit, the RFA may recommend a RFI to:

(1) determine the extent of known releases of hazardous waste or
hazardous constituents from a unit, or to determine if there have been
releases from units showing a potential for undetected releases; or (2)
corrective action for known releases. Copies of the RFA are sent to the’
applicant and to the EPA at least 30 days in advance of the preparation of

the initial draft permit.

C. PERMIT PROCESSING

1.

Draft Permit Package and Public Notices. The final draft permit is part of

a package that includes summaries of the permit and the facility’s
compliance history. The package is sent to the office of the Chief Clerk of
the TWC. Summaries are prepared for radio and newspaper publication,
and the applicant is allowed 30 days to arrange publication. Copies of the
newspaper summary are sent to adjacent landowners, local government and
health organizations, and other potentially affected parties. After the
notices are published, commenters have 45 days to contact the Office of
the Hearings Examiners of the TWC with comments or requests for a

public hearing.
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No Hearing Request. If no hearing is requested, the draft permit is put on
the earliest possible agenda for consideration by the Commissioners,

typically three weeks in advance.

Public Hearing Process. If the Hearings Examiners Office decides that a
public hearing is justified, a hearing date and location near the facility of
the proposed permit will be arranged and a notice prepared for
publication. The notice informs the public when and where a hearing will
be held, at least 30 days in advance of the hearing date. Notice is also
mailed to certain pre-identified parties. For applications involving new
solid waste management facilities, the applicant is required to mail the
notice of hearing to each residential or business address located within one-
half mile of the new facility and to each owner of real property located
within one-half mile. After the Hearings Examiner has established
jurisdiction at the hearing, the attendees are allowed to ask questions or
make comments without the responses or comments being sworn
statements. When this preliminary hearing is concluded, the Hearings
Examiner will decide whether to go forward with the hearing on the merits
or to continue it to a later date. If the hearing is to continue, the Hearings
Examiner will name parties before the preliminary hearing is adjourned.
The Executive Director, the Public Interest Counsel, and the applicant are
automatically parties. Protestants may be named as parties, or may be

aligned into a single party.

Location of Evidentiary Hearing. Sessions of the evidentiary hearing may
be held in the area of the facility or in Austin, at the Hearings Examiner’s
discretion. However, for hazardous waste facilities, at least one session
must be held in the county in which the facility is located. At the
evidentiary hearing, the Hearings Examiner sits as judge. Parties can call

witnesses to give sworn testimony and cross-examine witnesses called by
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other parties. The applicant has the burden of proof that it can meet the

state and federal requirements.

5. Hearing Examiner’s Recommendation and Proposed Order. At the end of
the hearing, the Examiner has 30 working days to prepare a

recommendation and proposed order. The recommendation is mailed to
all parties with a cover letter giving a date on which the matter will be
considered by the Commissioners. At the meeting of the Commissioners,
any party not satisfied with the Hearings Examiner’s recommendation may

address the Commission.

6. Decisions by the Texas Water Commission. Decisions are rendered by the
Commission upon a review of the factual and legal issues presented. The
EPA will reach a decision on the Hazardous and Solid Waste Amendments
of 1984 (HSWA) provisions of the joint permit for which the TWC is not
authorized based on the hearing record and public comment developed by
the TWC.

PUBLIC PARTICIPATION

The TWC prepares notices for the applicant to publish in a local newspaper and
present on radio to inform the public of the opportunity for public comment on
the proposed permit and of the possibility of a public hearing. If there is no
public comment within the 45-day notice period, the permit (with compliance
plan) is placed on the Commissioners’ uncontested calendar and is usually issued
within weeks. Public protest is usually from landowners who just want to know
what is transpiring, and the applicant has the opportunity to convince a protester
that the protest should be withdrawn. Typically, a public hearing adds at least an
additional six months before the proposed permit goes before the Commissioners

for a final decision on whether to issue or deny the permit.

18




Parties to the hearing, other than the applicant who participated in the pre-
application review process, may seek to recover their costs for studies, reports,
and expert witness fees associated with the presentation of evidence at the
hearing. The evidence presented must be significant and must relate to issues
raised by the party during the Keystone Siting Process or Local Review
Committee Process. The party seeking recovery of costs shall have the burden of
proving the costs are reasonable and consistent with similar services performed in
the area. Other types of reimbursements can be made pursuant to subsection
361.0833 of Chapter 361, Health and Safety Code.

PERMIT DECISION SCHEDULES AND WORKLOADS

The HSWA mandated a schedule for issuance of hazardous waste permits for
interim status facilities by the dates below:

1. for land disposal facilities, November 8, 1988;

2. for incinerator facilities, November 8, 1989; and

3. for all other hazardous waste management facilities, November 8, 1992.

Most of the land disposal permits were issued on schedule. All of the incinerator
facilities were issued on schedule. It is still too early to speculate for the other

facilities.

The main emphasis of the hazardous waste permitting program in the State of
Texas is in (1) making progress toward the November 8, 1992 deadline for
permitting remaining interim status facilities, (2) responding appropriately to
permit modification requests, (3) processing applications for new facilities and for
non-interim status facilities, and (4) processing hazardous waste post-closure care

permit applications.

a. Statutory Deadlines vs. New Applications. While the statutory deadlines

are applicable to interim status, rather than new (or non-interim status)
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facilities, permits must also be written for new (and non-interim status)
facilities. Therefore some resources must be directed from permitting
interim status facilities toward permitting new facilities. Without some
degree of attention, these applications for new permits would languish, and
the potential for a capacity shortfall would increase. The TWC does not
consider it proper to allow such a shortfall to occur. Also, if non-interim
status on-site incineration facility permitting were to be put aside, then
these wastes that could be incinerated on-site would likely be disposed of in
a less environmentally acceptable fashion. TWC does not consider it
appropriate to promote the use of less desirable disposal options.
Therefore, it is important to make provisions in regulatory programs to
balance statutory deadlines with legitimate and important capacity

considerations and environmental gains.

Timing of Amendments and Modifications. Another major permitting task
that must be performed is responding to requests for amendments (i.e.,

modifications) of existing permits. Due to the large number of permits
issued, as well as the on-going changes in hazardous waste regulations,
there will be a significant increase in the number of permit modification
requests in the future. The TWC considers the processing of modification

requests to be high-priority actions that require timely decisions.

Failure to act expeditiously on modification requests will result in the
following problems: 1) the inability of industry to effectively respond to
routine changes or needs at a given facility; 2) the inability to effectively
provide for facility improvements resulting in increased environmental
protection; 3) new regulations; and 4) the negative implications that delays
in processing modifications would present in providing for alternative
capacity to land disposal resulting from the land disposal restriction
program. It should be noted that once a facility receives a full RCRA
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permit, interim status is terminated. Therefore, permitted facility changes
must be addressed via permit amendments or modifications. Permit
modifications in general should receive higher priority than the processing
of interim status facility applications, since interim status facilities can make
necessary changes relatively simply and quickly under interim status. This

fact is evidenced in the recent regulations regarding permit modifications.

EXPEDITED HEARING PROCESS

The Commission has recently adopted rules (31 TAC Chapter 274) that are
expected to significantly expedite the hearing process. A key feature is that
protestants can attain party status and begin discovery as soon as an application is
received by the TWC and notice of receipt is made public. Early parties will have
ample time for discovery. Late parties must take discovery as they find it, because
additional time for discovery will probably not be allowed after the hearing is
scheduled.

Although the Expedited Hearing Process will be very important for hearings
expected to last longer than ten days, such as for large commercial facilities, lesser
problems may be addressed under the TWC’s new rules for ADR (31 TAC
Chapter 264). In this process, a TWC staff member, who has no potential conflict
of interest, attempts to reach a compromise between the applicant and the
protestants so that all issues are resolved, or the scope of the hearing is greatly

reduced. ADR methods can also be applied to other conflicts.
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Expediting Complex Hearings

Due to increased public environmental awareness, the number of
hearings held by the Texas Water Commission (Commission) has
doubled in the past five years. Traditionally, the hearing process
adds months to the time it requires for the agency to issue a
permit. The increased number of hearings, therefore, substantially
affects the agency's ability to timely process permit applications.
All agree that the need exists for an expedited hearings process
for complex permit applications. In June 1991, the Commission
adopted 31 TAC Chapter 274, rules that will significantly expedite
the hearing process.

In October 1991, the permit processing subcommittee of Task
Force 21 issued its final report. Task Force 21 is an advisory
committee appointed by the Commission to provide public input into
the effects of Senate Bill 1099 on permitting of hazardous waste in
Texas. The permit processing subcommittee recommended to Task
Force 21 at least two specific methods of expediting the hearings
process: (1) establish discovery schedules and encourage the use of
sanctions for discovery abuses and (2) address siting issues at the
beginning of the application process. Permit Processing
Subcommittee: Final Report to Task Force 21, October 8, 1991, at

p. 7.

This paper gives a brief overview of the new procedures
required by Chapter 274 and describes how the agency's Office of
Hearings Examiners intends to implement those rules and the
suggestions made by Task Force 21. Implementation includes: early
designation of parties, joint prehearing orders, use of prefiled
testimony, addressing "killer issues" early, stricter discovery
rules, placing time limits on the actual hearing, and various new
post hearing procedures.

Chapter 274 - Expediting the Complex Hearings

Chapter 274 provides a method of conducting hearings on
specifically designated types of applications. The rules were
developed by the agency in order to provide a uniform method of
handling applications that traditionally have resulted in long,
drawn out, complicated evidentiary hearings. The underlying
premises include (1) beginning the hearing process early enough in
the application process to allow public participation in
development of the draft permit; (2) requiring stringent pre-
hearing preparation by all parties; and (3) providing sanction
mechanisms for delay tactics.

Applicability of Chapter 274

The hearing process under Chapter 274 (complex hearing
process) is not used for water use and water rights permit
applications nor for applications or petitions filed prior to June
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6, 1991, the effective date of these rules. §274.1. Also exempt
from the complex hearing process are certain applications for
renewal of permits for domestic wastewater discharges as described
in the definition of "complex hearing" found in §274.2.

The definition of "complex applications" indicates that the
complex hearing process is mandatory for applications for permits
for certain domestic and industrial wastewater discharges, as
described in that rule, and for applications for permits for
commercial hazardous waste facilities. The complex hearing process
may be used for other applications or petitions when the Chief
Hearings Examiner "determines ([that it] will potentially have
complex issues or numerous parties, or the trial of which lasts at
least 10 working days." §274.2.

Currently the Office of Hearings Examiners is not using the
complex hearing process on applications for municipal solid waste
permits that were formally under the jurisdiction of the Texas
Department of Health. Due to the complications caused by the
consolidation of that permitting program with the Texas Water
Commission and because a majority of those applications were filed
prior to the effective date of Chapter 274, the use of the complex
hearing process for such applications will be delayed for the time
being. Although Chapter 274 does not foreclose the use of the
complex hearing process in utility rate cases or enforcement
hearings, these are also currently excluded from Chapter 274 by
agency practice. See 16 Tex. Reg 2886 (May 24, 1991) where the
agency states in its preamble to the final rules that the use of
Chapter 274 in enforcement matters is not foreclosed.

The applicant or the general public may request that any
particular application (except those specifically excluded by law)
be processed under the requirements of Chapter 274. The ultimate
decision, however, is an administrative matter decided by the Chief
Hearings Examiner in consultation with other agency personnel.

Beginning the Hearing Process Early

The agency believes that involving the interested public early
in an application process will narrow the issues in dispute and
produce a draft permit that will be acceptable to a greater number
of interested persons. In turn, the length and complexity of any
resulting evidentiary hearing will be lessened. The overall
effect, then, is to shorten the time it takes the agency to process
a permit application. Based on this premise, Chapter 274 requires
the applicant to provide notice to the public as soon as the
application is deemed by the agency to be administratively
complete. See §§274.3 and 274.4.

If the agency receives protests and requests for hearing in
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response to the first notice of application, a hearing will be
scheduled. This hearing will be a prehearing conference for the
purpose of addressing only preliminary matters such as taking
jurisdiction, naming and aligning parties, receiving public
comments, developing a discovery schedule, and for initiation of
the agency's alternative dispute resolution process, when

appropriate. §§274.3 and 274.21. In actual practice, often the
applicant knows that protests are likely and combines the notice of
application and the notice of this preliminary hearing.

An additional factor that complicates the early stages of
permit applications for commercial hazardous waste facilities is
the effect of the Senate Bill 1099 requirement of a public meeting.
Codified at Texas Health and Safety Code §361.0791(a). Applicants
are encouraged to work closely with the Chief Clerk and the Chief
Hearings Examiner of the Commission during this early phase of the
permit application process to ensure that the appropriate notice is
given and the required meeting and hearing are scheduled.

Before addressing the complex hearing process that occurs
between the initial preliminary hearing and the hearing on the
merits, I would note that regardless of whether or not any
protesting individuals seek party status at the initial preliminary
hearing, when the draft permit is ultimately issued by the agency,
the applicant must provide further notice of application. This may
result in requests for hearing and the initiation of an evidentiary
hearing. The Hearings Examiner may name additional parties and
take additional public comment. Because the public received an
opportunity to participate during the development of the draft
permit, parties named at the later hearing must take the process as
they find it and their time for discovery may be reduced.
§§274.3(c) (5) and 274.4(a) (4).

At this time, the agency has limited experience implementing
the early notice and hearing provisions of Chapter 274. During
the fall of 1992, the agency started processing, under Senate Bill
1099 and the complex hearing process, an application by Rollins
Environmental Services for a facility in Harris County . No
interested persons responded to the notices and scheduled meeting
and hearing. That application will proceed to a draft permit and
the applicant will be required to provide notice at a later date.

Chemical Waste Management held a public meeting and its
initial preliminary hearing under Senate Bill 1099 and the complex
hearing process for its Terrell County proposed facility. Numerous
parties were named and are currently participating in discovery.
The agency has scheduled public meetings and the initial
preliminary hearings under Senate Bill 1099 and the complex hearing
process for permit applications by Tricil Environmental Responses
and Gibraltar Chemical Resources.
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Restrictions on Amending or Withdrawing the Application

Once the hearing on the merits begins, the application may be
amended only by agreement of all of the parties or to conform to
changes in state or federal law. §274.6(a). If the application is
amended, the Hearings Examiner may require the applicant to issue
a revised first notice of application. §274.6(b).

Once the Hearings Examiner has taken jurisdiction over the
application an applicant may withdraw the application without
prejudice only if (1) authorized by the Commission, (2) agreed to
by all the parties, or (3) the applicant reimburses the other
parties to the proceeding for all costs incurred up to that time.
§274.7.

If the applicant amends or supplements the application in such
a manner and at such a time as to take the other parties by
surprise, the Hearings Examiner may allow a continuance. The
Examiner may recommend that the Commission require the applicant to
reimburse the other parties for reasonable costs and expenses
incurred as a result of such a continuance. §274.8.

Prehearing Procedures

In any complex hearing, the examiner may require or the
parties may request a prehearing conference before the hearing on
the merits begins. The Examiner may issue an order based on the
decisions made at the prehearing conference. Items that may be
considered at the conference and may be included in the prehearing
order are dilatory pleas and motions, the necessity of amending the
application, discovery issues, statements of the parties!'
contentions, stipulations regarding issues of 1law and fact,
remaining legal issues, proposed findings of fact and conclusions
of law, and other matters that may assist the Examiner to expedite
the hearing on the merits. §274.22.

In complex hearings, all testimony must be prefiled and all
objections to prefiled testimony must be prefiled. §274.22. 1In
some circumstances, such as when newly discovered evidence is
introduced, the Examiner may allow the prefiled testimony to be
supplemented. §274.24.

Timing of Discovery

As mentioned earlier in this discussion, under Chapter 274
discovery among the parties may begin as soon as the Hearings
Examiner takes jurisdiction and designates parties. This may occur
at the initial preliminary hearing held shortly after the
application is deemed administratively complete. §274.41(a).
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Discovery on the executive director of the Commission and on the
Texas Air Control Board staff may not begin until the executive
director issues the draft permit or determines that a permit should
not be drafted. §274.41.

As discussed above, the reason for naming parties early in the
application process is to allow all parties the same amount of time
as the executive director has to review the application.
§274.42(a). Also mentioned above, if parties are designated after
the draft permit has been issued (intervenors), those individuals
generally must take discovery as they find 1it. §274.42(b).
Indeed, only upon a timely filed showing of exceptional cause may
an intervenor depose someone who has already been deposed.
§274.42(c).

Compellable Discovery and the Imposition of Sanctions

One of the more controversial aspects of the complex hearing
process 1is the rule that all discovery is compellable (§274.44) and
the fact that discovery abuses are punishable by severe sanctions.
§§274.71 - 274.76. Sections 274.44 through 274.62 describe the
scope and methods of compellable discovery, which in most respects,
follow the Texas Rules of Civil Procedure relating to discovery.
Methods of ©permissible discovery include oral or written
depositions, written interrogatories, requests for admissions,
requests for production, and requests for entry upon and
examination of real property. §274.44(a).

If a party fails to comply with a proper discovery request or
to obey an order to provide or permit discovery, Chapter 274
provides the Commission with wide sanction authority. The Examiner
may impose any of the sanctions authorized by 31 TAC §265.20.
Additionally, an Examiner may disallow further discovery, charge
expenses of discovery or taxable hearing costs against the
disobedient party or attorney, take as established designated
facts, refuse to allow introduction of evidence on designated
issues, bar exhibits, strike pleadings, abate the proceedings, or
dismiss the application, among other sanctions. See 31 TAC §274
Subchapter D.

Office of Hearings Examiners' Plan to
Expedite Hearings and Proposals for Decision

Early this year, Chairman John Hall asked the Office of
Hearings Examiners to brief him on the methods used by the agency
to expedite hearings and proposals for decision. The Office's
response to this request was drafted in a Memorandum to Chairman
Hall by Cynthia Hayes, Assistant Chief Hearings Examiner. In her
memorandum, Ms. Hayes summarized various ways that her Office would
expedite complex hearings and proposals for decision. These
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methods are based on Chapter 274, discussed above, on the Task
Force 21 recommendations, and on administrative Office policy.

Ms. Hayes' memorandum briefly discusses the following
components of expediting the hearing and decision process: (1)
early designation of parties, (2) Jjoint prehearing orders, (3)
prefiled testimony, (4) addressing "killér issues" early, (5)
stricter interpretation of Jjusticiable interest, (6) stricter
discovery rules, (7) placing time limits on the actual hearing, (8)
the use of two examiners on major cases, (9) filing findings of

fact and conclusions of law, and (10) transfer of contested cases
after hearing for purposes of writing the proposal for decision.

(1) Under the traditional practice, when the hearing on the
merits was convened, only the applicant and the executive director
were thoroughly familiar with the application. Therefore,
protestants required extensive time for discovery. According to
Ms. Hayes, the early designation of witnesses under Chapter 274 in
complex hearings, as discussed above, will eliminate 60 - 90 days
of discovery time.

(2) Ms. Hayes states that Hearings Examiners will begin to
use prehearing orders, not only for complex hearings under Chapter
274, but for any hearings where the Examiner judges them to be
appropriate. Prehearing orders force the parties to prepare their
cases more thoroughly before the beginning of the evidentiary
hearing. She anticipates that the uniform use of such orders will
reduce hearing time by several weeks in some hearings. See
discussion of §274.22, above.

(3) The agency has used prefiled testimony extensively in its
large utility cases. Under the complex hearing process and under
Office policy, the use of prefiled testimony is being extended to
the environmental program areas. The use of prefiled testimony
saves time because it eliminates the need for oral direct
examination during the hearing. The use of prefiled testimony is
expected to eliminate 1-1/2 to 3 months in difficult environmental
cases.

(4) Responding to Senate Bill 1099 and the Task Force 21
recommendations mentioned above, Ms. Hayes indicates that in the
municipal and hazardous waste areas, the Office of Hearings
Examiners will address siting and other "killer" issues early in
the hearing process. Under Chapter 274, in complex hazardous waste
hearings, after parties are designated and initial discovery is
allowed, parties can file a request for summary determination on
siting, distance, or other "killer" issues. Ms. Hayes estimates
that the agency will save 1-1 1/2 years and much technical review
on applications that are denied on the basis of an early review of
"killer" issues.
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(5) As Ms. Hayes points out, the Office of Hearings Examiners
has traditionally been fairly liberal in granting party status. 1In
an effort to streamline the permitting process, the Office is
"adopting a stricter policy regarding the need to -show a
justiciable interest capable of being resolved in a hearing before
the Commission." Requests for hearing will receive stricter
scrutiny by the Office before any hearing is scheduled and the
Hearings Examiners will apply a stricter standard in their review
of individuals seeking party status. Ms. Hayes concludes that for
applications that ordinarily would require a hearing, this could
result in a saving of four months.

(6) According to Ms. Hayes, another means of expediting
complex hearings is by implementing stricter discovery rules. Two
ways of cutting time are: shortening the allowable discovery time
period and making discovery compellable rather than voluntary. Ms.
Hayes proposes to shorten the discovery time period to a maximum of
60 days. Chapter 274 makes discovery compellable and allows
onerous sanctions for violations of discovery. This will result in
a higher compliance rate, which will help complex hearings move
along at a faster rate.

(7) The Office of Hearings Examiners intends to reduce
hearing time by limiting the number of witnesses and the time each
witness will be on the stand. The Examiner will tell the parties
prior to the hearing on the merits how much time will be allowed
for direct, cross, and rebuttal testimony. Continuances will be
allowed only when absolutely necessary. Ms. Hayes suggests that
the goal will be to set definite time limits on many hearings.

(8 - 10) Some proposed post hearing procedures that will
expedite the contested case docket are: the use of two examiners
for major cases so that they can share in writing the proposal for
decision; affording parties the opportunity to file findings of
fact and conclusions of law; and transferring a completed hearing
to a different Examiner for preparation of the proposal for
decision in cases where the Examiner who heard the evidence is too
busy to write the proposal for decision.

Conclusion

The Texas Water Commission Office of Hearings Examiners will
be implementing a number of new procedures in order to streamline
the permitting and hearing process. These changes are being made
in response to enactment of Chapter 274, the suggestions of Task
Force 21, and a policy within the Commission that the hearing and
decision process needs shortening. See attachment, "Contested Case
Procedure Under APTRA," which provides a general overview of
contested cases.
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PART I:
SUMMARY OF THE CLEAN WATER ACT PERMITTING PROGRAM

INTRODUCTION

Historically, protection of the environment was left to the volunteer efforts of the
individual states. This included efforts to protect water quality. Before 1970, each state was
responsible for developing water quality standards and for insuring compliance with those
standards. By 1971 however, only half of the states had developed the necessary standards
and enforcement was sporadic. Among the primary reasons for this failure to develop
standards was the lack of adequate information upon which to base them. The states also
had very little incentive to regulate water quality, since stricter standards in one state could
create a disincentive for economic development in that state.

In 1969, Congress failed to pass proposed legislation that would have created a
comprehensive federal water quality program. Still recognizing a national problem, the
Nixon administration relied on and began enforcing an old navigation statute, the Refuse
Act of 1899. This act prohibited all discharges of refuse into waters of the United States
without a permit. President Nixon directed the Corps of Engineers and the newly created
United States Environmental Protection Agency (EPA) to implement a discharge permitting
program under the Refuse Act. The EPA was to review applications for compliance with
state water quality standards and the Corps of Engineers would issue and enforce the
permits.

The EPA and the Corps of Engineers continued to use the Refuse Act to regulate
industrial dischargers until 1972. The major criticisms were that the program only applied
to industrial discharges, ignoring municipal discharges, and that dealing with two different
agencies was unwieldy and ineffective. Congress responded to these criticisms in 1972 by
passing, over President Nixon’s veto, the Federal Water Pollution Control Act.

The Federal Water Pollution Control Act, for the first time, created a national
program of water quality protection. The ambitious goal of this statute was to eliminate the
discharge of point sources of pollution into waters of the United States by 1985. Each
discharger was to be issued a permit that would include specific effluent limitations.

The permit parameters were to be based both on the best technology available to
that industry for controlling pollution, and on the quality of the receiving stream. First, the
statute directed the EPA to set technology-based effluent limitations for industrial
dischargers. These effluent limitations were to be based on available pollution control
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technology, and were to be created in two phases. Industry was to meet the first phase, or
Best Practicable Treatment (BPT), an interim limitation by 1977. The second phase, or Best
Available Technology Economically Achievable (BAT), was to be met by industry by 1983.
New sources would also be required to comply with specific, more stringent technical
effluent limitations. The EPA identified 34 industrial categories of dischargers and
approximately 700 subcategories.

These technology-based standards were to be set for what the statute refers to as the
"conventional pollutants" (BOD, TSS, fecal coliform, pH and oil and grease), 126 toxic or
priority pollutants (set out in 40 CFR Part 122 Appendix D), and the nonconventional
pollutants (such as ammonia).

As the second step, the states were directed to finish the job of developing stream-
specific water quality standards. First, the states were to identify the desirable uses of each
segment of stream. These desirable uses could include recreation, fishing, drinking water
supply or industrial use. For each segment, the state would then establish water quality
standards that would protect these uses. The standards would either be numerical or
narrative but would be based on the quality of the receiving water and not on any given
technology.

Second, after establishing appropriate stream standards, the state must then identify
those water quality standards (and segments of the streams) that cannot be met using just
the technology-based effluent limitations set by the EPA. The state would then allocate a
waste load to each of these segments, and thereby establish the stream-specific water quality
standards that would have to be met by industrial dischargers into each segment. These
stream standards must be reviewed every three years. The EPA approves the water quality
standards and the waste load allocations.

All permits for industrial dischargers, therefore, would include both the categorical
technology-based effluents set by the EPA and, if necessary to protect the designated uses
of the receiving waters, media-quality based water quality standards set by the states.

Municipal dischargers were also subject to regulation under the new Federal Water
Pollution Control Act. These publicly owned treatment works (POTWs) were required to
install "secondary treatment", or treatment that would biologically treat the influent, and
result in 85% removal of the most basic pollutants. If secondary treatment was not
adequate to meet state water quality standards, the POTW was required to install necessary
controls to meet those standards.

In 1977, the Federal Water Pollution Control Act was amended by the Clean Water
Act in several ways. These amendments did not change the broad program outlined in the
1972 act, but did extend the deadline for imposing BAT standards for toxics until 1984. The
deadline for conventional pollutants was also extended to 1984, but dischargers were
required to meet a different level of technology, or Best Conventional Pollution Control
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Technology (BCT), considered less stringent than BAT. New sources were required to
comply with Best Demonstrated Available Technology (BADT), the most stringent level of
treatment. Because the statute intended for the controls to be more stringent, the statute
was referred to as "technology forcing", since every industry would be required to install the
best technology in use at that time. Discharge parameters for those industries that were not
included in the categories (noncategorical dischargers) would be set by the agency on a case-
by-case basis using the "best practicable judgment” of the agency.

The final area of regulation under the Federal Water Pollution Control Act and its
amendments is in the area of pretreatment. Instead of discharging directly into a stream,
many industries rely on POTWs as a disposal alternative. In 1972, Congress recognized this
and required the EPA to establish pretreatment standards for toxic chemicals that could
either pass through a plant untreated or impair a treatment plant’s capabilities.

The EPA had not developed pretreatment standards for toxics by 1977. In response,
the 1977 amendments directed the EPA to impose pretreatment requirements on the
categories and subcategories of industries that would be equal to BAT effluent limitations
for direct industrial dischargers. In addition, every POTW was required to adopt an
ordinance that would identify levels of pretreatment required for all discharges into the
POTW. Some cities have developed a pretreatment permitting system for industrial users
of the POTW 1o assist in insuring compliance with these pretreatment ordinances.

In 1987, the Clean Water Act was amended again to require states to adopt specific
numerical water quality standards for toxics or priority pollutants. These numerical
standards were to have been in place by February 4, 1990. The EPA has published a
technical guidance document, referred to as the "gold book", that sets out the EPA’s toxic
criteria. (Quality Criteria for Water 1986, EPA 44015-86-001). In the future, states will also
be adopting narrative biological criteria, and extending water quality standards to coastal
waters and wetlands. The EPA would also like to establish sediment criteria.

By adding specific standards for toxics, the EPA was also required to adopt an
adequate testing methodology for the receiving stream. The result was the addition of
"whole effluent bioassays" to the range of analyses required by the permit.

THE NATIONAL POILLUTANT DISCHARGE ELIMINATION SYSTEM
The Permit

The 1977 amendments established a deadline for the elimination of pollutants into
waters of the United States. This program, referred to as the National Pollutant Discharge
Elimination System (NPDES), created a permitting system for all "point source" discharges
of "pollutants” into "waters of the United States." Each of these key phrases has been the
subject of many court challenges, with the general result that the NPDES program covers
a very broad range of discharges.
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Under the NPDES program, dischargers are required to submit a permit application
that identifies the quantity and quality of the discharge. Based on that information, the
permitting agency would issue a permit that established specific effluent parameters. For
an industrial discharger, this would include the categorical effluent limitations and if
necessary, the parameters necessary to meet the stream-specific water quality standards. For
a POTW, this would include the secondary treatment requirements as well as those
parameters necessary to meet the state water quality standards.

In addition to the discharge parameters, the permit will also include monitoring
frequency and record keeping and reporting requirements. Other permit provisions will be
included relating to bypasses or upsets, maintenance and renewal.

The Permitting Agency

The NPDES program is implemented by the EPA until the states develop and adopt
a program that is the equivalent and at least as stringent as the federal program. Until a
state is authorized to implement the NPDES program, the EPA will issue permits in that
state, taking into account state water quality standards. Some nonauthorized states will have
a separate permitting program, however, and in those states the applicant will have to obtain
both federal and a state permit. In those instances it is possible to have different
monitoring parameters in each permit.

In states that are authorized for the program, the state will have full responsibility
for reviewing applications and issuing permits. The EPA may only intervene if the EPA
believes that the state has issued a permit that is not compliant with the goals of the federal
program. The State of Texas is not authorized to implement that NPDES permitting
program although it is expected to receive authorization shortly.

Other NPDES Programs

Since 1972, the EPA has been trying to regulate storm water runoff and has
attempted several times to issue regulations to create an NPDES permitting program for
these discharges. Most of these proposed regulations were challenged in court and it was
not until late 1990 that the EPA finally issued comprehensive runoff permitting regulations.
These regulations control storm water runoff from a variety of sources, including discharges
associated with industry, landfills, electric generating stations, and other sources.

Because this is a new program, it is not clear what the permit parameters for storm
water discharge will be. The application for the storm water permit requires the discharger
to analyze the runoff for those priority pollutants of concern that are expected to be in the
runoff, and for those pollutants that have already been identified in the discharger’s existing
NPDES permit.

N
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TECHNICAL CONSIDERATIONS

The EPA has issued a broad range of guidance documents relating to the sampling
and analysis of wastewater discharges. The following is a list of those references, as well
as a document order number and price for each reference where available. The documents
may be ordered by calling the National Technical Information Service, (NTIS) at 1-800-353-
NTIS or (703) 487-4600.

L.

Appendix D to 40 CFR Part 122 (Tables I - V). (These are the lists of
priority pollutants that will be subject to regulation under the NPDES
program.)

Methods for Measuring Acute Toxicity of Effluents to Freshwater and Marine
Organisms. (March 1985) EPA 600/4-85/013. NTIS # PB 85-205-383. Cost:
$£31.00.

Short Term Methods for Estimating Chronic Toxicity of Effluents and

Receiving Waters to Fresh Water Organisms. EPA 600/4-89-001. NTIS #
PB 89-207-013. Cost: $31.00.

Appendix A to 40 CFR Part 136.3 (Table 2). (This includes the appropriate
methods for certain wastewater analyses.)

Methods for Organic Chemical Analvses for Municipal and Industrial Waste
Water (July 1982). EPA 600/4-82-057. NTIS # PB 83-201-798. Cost:

$17.00.

Methods for Chemical Analysis of Water and Waste. (March 1983). EPA
600/4-79-020. NTIS # PB 84-128-677. Cost: $45.00

Handbook for Analvtical Quality Control in Water and Wastewater
Laboratories (1979). EPA 600/4-79-019. NTIS # PB 297-451. Cost: $23.00

Quality Criteria for Water 1986. EPA 440/15-86-001 (May 1, 1986).

(Available from the Superintendent of Documents, U.S. Government Printing
Office, Washington, D.C. 20402. Order #955-002-00000-8. Cost: $23.00

Technical Support Document for Water Qualitv-based Toxi ntrol. EPA

440/9-85-032 (Revised 1991). (Awvailable from Office of Water, UJS.
Environmental Protection Agency, (202) 475-9527.)
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CONCLUSIONS

Since 1972, water quality has been protected by a complicated combination of
technological- and media-quality based controls, under a joint effort by the EPA and the
states. This program in theory is much more complicated than in practice, as most discharge
permits are issued within six months to one year. The Clean Water Act will be the subject
of Congressional attention in the 1993 session, and is likely to be amended again to focus
on areas that have not received much attention in the past such as wetlands and coastal
zone management.
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PART II:

THE STORM WATER DISCHARGE PERMIT APPLICATION PROCESS

INTRODUCTION

In 1987 the Clean Water Act was amended to require permits for, among others,
discharges associated with industrial activity. This was generally defined by Congress to
mean discharges "directly related to manufacturing, processing, or raw materials storage
areas at an industrial plant." Vol. 132 Cong. Rec. H10932, H10936 (daily ed. October 15,
1986); Vol. 133 Cong. Rec. H176 (daily ed. January 8, 1987). In the final rule issued on
November 16, 1990, the EPA has interpreted this to include:

1)

2)

6)
7)
8)

9)

10)

11)

facilities subject to storm water effluent limitation guidelines, new source
performance standards, or toxic pollutant effluent standards under 40 Code
of Federal Regulations (CFR) subchapter N;

Standard Industrial Classification (SIC) 24 (except 2434), 26 (except 265 and
267) 28 (except 283), 29, 31, 32 (except 323), 33, 344, 373;

SIC codes 10 - 14 including active and inactive mining areas;

oil and gas exploration, production, processing or treatment cperations or
transmission facilities that discharge storm water contaminated by contact
within any overburden, raw material, intermediate product, by-products or
waste products located on-site of such operations;

hazardous wastes treatment storage or disposal sites;

municipal landfills;

certain recyclers;

steam electric power generating facilities;

SIC 40, 41, 42 (except 4221-25), 43, 44, 45 and 517, which have vehicle
maintenance shops, equipment cleaning operations, deicing operations;

treatment plants with design flow of 1.0 million gallons per day (mgd) or
more, or one required to have an approved pretreatment program,;

construction activity disturbing greater than 5 acres;
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12)  SIC 20, 21, 22, 23, 2434, 25, 263, 264, 283, 285, 30, 31 (except 311) 323, 34
(except 3441), 35, 36, 37 (except 373), 38, 39, 4221-4285 where material
handling equipment or activities, raw materials, intermediate products, final
products, waste materials, by-products, or industrial machinery are exposed to
storm water. IMPORTANT: The distinction between the "light" and "heavy"
industry, and the EPA’s decision to separate those activities at light industries
that are not impacting storm water was recently challenged by the Ninth
Circuit Court of Appeals. A detailed discussion of this case is provided
below.

DISCHARGES COVERED BY THE STORM WATER PERMIT APPLICATION RULE

"Storm water" is defined in the final rule to mean "...storm water runoff, snow melt
runoff, and surface runoff and drainage." 40 CFR 122.26(b)(13). According to the EPA,
this definition is not intended to include infiltration to sewers, flows that are channeled to
basins and that do not discharge into waters of the United States, sheet flow runoff, runoff
from parking lots that is not mixed with discharges from manufacturing areas, or discharges
to ground water that are not hydrologically connected to surface water. The rule was
intended to cover any "point source” of discharge including:

any discernible, confined, and discrete conveyance including but not limited
to, any pipe, ditch, channel tunnel, conduit, well, discrete fissure, container
rolling stock, concentrated animal feeding operation, landfill leachate
collection system, vessel or other floating craft from which pollutants are or
may be discharged. This term does not include return flow from irrigated
agriculture or-agricultural storm water runoff. 40 CFR 122.2

Discharges to municipal or private separate storm sewers will also be considered
point sources.

The rule defines discharge associated with industrial activity in terms of the origin
of the storm water runoff. Specifically, the rule will apply to runoff from the following
areas:

1) industrial plant yards;

2) immediate access roads and rail lines used or traveled by carriers of raw
materials, manufactured products, waste material, or by-products used or
created by the facility (these roads must be exclusively or primarily used by
the industrial facility);

3) material handling sites;

4) refuse sites;
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3) sites used for the application or disposal of process wastewaters (as defined
at 40 CFR Part 401);

6) sites used for the storage and maintenance of material handling equipment;

7 sites used for residual treatment, storage, or disposal ("residual" means
material that is remaining subsequent to completion of an industrial process);

8) shipping and receiving areas;
9) manufacturing buildings;

10)  storage areas (including tank farms) for raw materials and intermediate and
finished products; and

11)  areas where industrial activity has taken place in the past and significant
materials remain and are exposed to storm water.

According to the EPA, storm water discharge from undeveloped areas or areas that
are not described by the above list "should generally not be addressed in the permit
application, or a storm water permit, as long as the storm water discharge from those areas
is segregated from the storm water discharge associated with the industrial activity at the
facility.” 55 Fed. Reg. 48,009.

There has been some questions about the scope of applicability from drum storage
areas under roofs. According to the EPA, the use of the term "storage area" was intended
to include all storage areas, whether covered or not and regardless of the size of those
storage areas. 55 Fed. Reg. 48,009-48,010. Therefore, covering exposed storage areas would
not eliminate the permitting requirement for facilities that are expressly subject to the
regulations.

PERMIT APPLICATION REQUIREME

Owners and operators that are subject to the storm water permit rules have three
permitting options. First, the owner or operator may submit an individual permit
application that will include site-specific quantitative sampling. Second, the owner or
operator may join a group of similar dischargers and file a group application. Generally,
the group application was intended to simplify the process for many applicants since only
ten percent of the group will be required to submit quantitative data. Third, the owner or
operator can request coverage by a general permit. A general permit is adopted by the
EPA in a rule that sets out the criteria for qualification and monitoring requirements. If
a facility meets the criteria, the owner or operator would generally not have to file an
application but would file a "Notice of Intent" to be covered by the general rule instead of
a permit application.
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Individual Permit Applications

The individual permit application is filed by any owner or operator that intends to
be individually covered by the storm water permit requirements. These applications must
be submitted no later than October 1, 1992. These applications may be filed by any owner
or operator and will be filed with the authorized state or with the EPA regional office for
those states that are not authorized. The following continental states are not authorized
for the NPDES program: Massachusetts, Maine, New Hampshire, Florida, Louisiana, Texas,
Oklahoma, New Mexico, South Dakota, Arizona, Alaska, Idaho, and the District of
Columbia. The Commonwealth of Puerto Rico also does not have NPDES program
authorization (Table 1).

The benefits to filing individual permit applications include:
1) The deadline for submission is later than the deadline for group applications;

2) The permit that is drafted as a result of the individual application will reflect
site-specific conditions.

Some other consideration to consider include:
1) Costs of preparing an individual permit application;
2) Potential for more stringent requirements for individual facilities.

Group appiications

In an effort to streamline the permitting process, the EPA allows the owners or
operators of similar facilities to file a group application for a storm water permit in lieu of
an individual application. In this group application process, a group of similar facilities (that
may be owned by the same company) must submit an application to the EPA Headquarters
where the application will be reviewed and summarized. Part 1 of the application identifies
the members of the group and provides information on the similarity of the group. Ten
percent of the group, with representation from each of the precipitation zones identified by
the EPA, must be identified as the applicants that will submit quantitative data. The other
members of the group will be judged based on this data. Upon receipt of Part 1 of the
application, the EPA will certify the group members and distribute that information to the
authorized states. Members of the group that are not certified will have an additional year
from that date to submit an individual application or to take advantage of a general permit.

Once the group is certified, there are several permitting alternatives depending on
whether the site is located in an authorized or nonauthorized state. For sites located in
nonauthorized states, the EPA intends to issue a group-specific general permit. If a general
permit is not determined to be appropriate, individual permits will be issued. All members
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of the group located in nonauthorized states may take advantage of the model general
permit.

Sites located in authorized states, however, will be issued permits by the state.
Authorized states have the option of either adopting the model general permit created by
the EPA or issuing an individual permit. Only those authorized states that have general
permitting authority may issue general permits. These authorized general permit states are:
Arkansas, Alabama, California, Colorado, Connecticut, Georgia, Hawaii, Illinois, Indiana,
Kentucky, Maryland, Minnesota, Mississippi, Missouri, Montana, Nebraska, New Jersey,
North Carolina, North Dakota, Oregon, Pennsylvania, Rhode Island, Tennessee, Utah,
Virginia, Washington, West Virginia, Wisconsin, and Wyoming (Table 1). Any authorized
state may also request an individual permit application from members of the group located
in that state.

The EPA has stated that group applicants will be determined to be sufficiently similar
to be considered part of the group if the applicants are involved in the same or similar types
of operations, discharge the same types of wastes, and have the same effluent limitation and
the same or similar monitoring requirements, where applicable. The EPA will also consider
groups that are part of the same effluent limitation guideline subcategories. (40 CFR Parts
405 through 471.)

56 Fed. Reg. 12,098 (March 21, 1991.) The Part 1 must include the following:

1) identification of participants in the group by name and location, listed
according to representative precipitation zones;

2) narrative description of industrial activities of participants of the group and
support for group certification;

3) list of significant materials stored exposed to precipitation and steps taken to
minimize contact by these materials with precipitation and runoff;

4) identification of ten percent of the applicants that will file quantitative data
with description of why these ten percent are representative of the group.

The EPA has 60 days to review the group application and certify the group.

The Part 2 application will include the quantitative sampling data. Part 2 of the
application must be submitted to the EPA headquarters no later than October 1,
1992. 57 Fed. Reg. 11,394 (April 2, 1992).

Some states are taking individual action with regard to permitting actions. For

instance, Missouri is an authorized state that has taken the position that it will not accept
any group applications. Therefore, in Missouri, all owners and operators subject to storm
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water permitting requirements will have to file either an individual permit application or
comply with a general permit. California and Indiana have issued a state general permit
and many other states intend to follow suit by the October 1, 1992 deadline. Because Texas
is not authorized for the NPDES program, all permit options are available in that state.

The benefits of a group application include:

1) costs of providing quantitative data are minimized since not every member of
the group is required to sample;

2) permitting process is simplified by allowing submission of application in two
parts;

3) members may be added to group application after showing good cause;

4) general permit may be drafted broadly to include broader base of members.

The disadvantages of the group application include:

1) The EPA has taken the position that at least ten facilities in groups of
between 10 and 99 members must submit quantitative data; for smaller
groups, this does not provide much of a savings;

2) the general permit may be more stringent to take into account specific
members of the group;

3) some states cannot issue general permits, so members of the group may be
issued individual permits;

4) facilities with existing NPDES permits that address storm water may not join
a group.
General Permits

The EPA intends to promulgate general permits that would cover industrial activity.
Owners and operators that can comply with the terms of a general permit may file a Notice
of Intent to be covered by the rule and would not have to file a permit application. This
option is only available after a general permit is adopted by the EPA or by nonauthorized
states, or by those authorized states that have general permitting authority (Table 1).

According to the EPA, the final federal general permit will be issued by August 1992.
The EPA staff has stated that there will be two general permits issued: one for construction
activities; and one for other industrial activities. The industrial permit will have three
separate categories. The first category will include those facilities subject to reporting under
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Section 313 of the Superfund Amendments and Reauthorization Act. Permittees in this
category will be required to sample storm-water runoff at least annually and submit that
information to the agency. The permittee would also be required to prepare a Best
Management Practices (BMP) plan, a plan that will include spill control and employee
training. The second category will include meat packers, chemical facilities with waste piles,
automobile junkyards, and cement plants among other industries. Facilities in this second
category will have to perform but not submit annual sampling, and will have to prepare a
BMP plan. All other industries will fall into category three. There will be no monitoring
required for the third category, but a BMP plan will be required. The BMP plan for each
category must be signed by a registered Professional Engineer and must be kept on-site.
The EPA will issue a Notice of Intent form that dischargers must submit to take advantage
of the federal general permit.

The benefits of a general permit include:

1) minimal paperwork associated with initial compliance (although states and
EPA reserve the right to request an individual application);

2) compliance with general permit may be less onerous than if site-specific
permit drafted.

The disadvantages of the general permit include:

1) the general permit may not be issued in time to do long-range planning;
2) the lariguage of the general permit may be more strict than that of a
negotiated individual permit.
OTHER ISSUES

Dischargers with Existing Storm-Water Permits

Some dischargers have already been issued an NPDES permit that authorizes the
discharge of storm water. These permittees must apply for a new storm water permit under
the final rules at least 180 days prior to the expiration of the existing permit. Individual
dischargers with existing permits that address storm water may not file as part of a group
application. Categories of industry that should have permits include cement manufacturing,
feedlots, fertilizer, petroleum refining, phosphate manufacturing, steam electric, coal mining,
ore mining and dressing, and asphalt.
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Non-Municipal Storm Sewers

Some separate storm sewers will be owned and operated either privately or federally.
These owners and operators will be required to file an application for an individual or
general permit or file as a co-permittee on a permit issued to the operator of the portion
of the system that directly discharges to waters of the United States.

Permits for Discharges from Oil and Gas and Mining Operations

Only oil and gas facilities that have had a release of a CERCLA reportable quantity
of hazardous substances in storm water within the past three years will be required to
submit a storm water permit application. The EPA intends for this requirement to apply
to exploration, production, processing, treatment, and transmission as they relate to the
categories listed in SIC 13.

A permit application will be required when discharges of storm water runoff from
mining operations come into contact with any overburden, raw material, intermediate
product, finished product, by-product, or waste product located on the site. This includes
active as well as inactive mining areas but does not apply to those areas reclaimed under
the Surface Mining Control and Reclamation Act (SMCRA).

Discharges Associated with Construction Activities

Storm water discharges from activities involving construction operations that result
in the disturbance of five acres total land will be included in the definition of storm water
discharges associated with industrial activity. These applications will not include the
submission of quantitative data, but must include information about the nature and location
of the activity, the total area of the site, storm water control measures, and an estimate of
runoff from the site. IMPORTANT: The Ninth Circuit recently questioned the EPA’s
decision to limit construction permits to those activities disturbing more than five acres.
This decision is discussed in more detail below.

RECENT RULEMAKINGS

On April 2, 1992, the EPA issued a final rule that clarified several aspects of general
permit and addressed several other important implementation issues.

Phase II of the Storm-Water Program

The Clean Water Act states that the EPA may not require permits for any other than
certain municipal dischargers and industrial dischargers before October 1, 1992. All other
permit requirements would be included in Phase II of the storm water program. This means
that although some facilities are currently exempt from storm water permitting requirements,
the EPA may include those facilities in future regulations.
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State Enforcement of the Storm-Water Permitting Program

The EPA announced that each authorized state will be required to develop a state
Storm Water Permitting Plan by April 3, 1995. This plan will describe the states’ strategy
for the implementation of the program. The initial plan should also include preliminary
planning, assessment, and tracking to assist in the development of the second phase of the
storm water program.

Minimum Monitoring Requirements for Individual and Group Permits

Existing permitting regulations provide that all NPDES permits must establish
requirements to report monitoring results with a "frequency dependent on the nature and
effect of the discharge, but in no case less than once a year." After considering several
options for amending this requirement, the EPA has decided to allow monitoring
requirements to be set on a case-by-case basis. At a minimum, the permits must require the
discharger to conduct an annual inspection of the facility site to identify areas contributing
to a storm water discharge associated with industrial activity and evaluate whether measures
to reduce pollutant loadings identified in the storm water pollution plan prepared by the
facility are adequate. The inspection should also identify necessary changes to the plan or
additional control measures. Records of these inspections must be maintained for three
vears. Any qualified professional can make the inspection. Inactive mining operations may
be inspected every three years by a Professional Engineer.

This rule will allow the permit writer to establish monitoring requirements that reflect
the potential risk of the discharge and that are "appropriately related to the nature of the
permit conditions for a discharge." The permit writer may include pollution prevention
measures or may include best management practices.

Application Reguirements for General Permit

The NPDES program allows the EPA to draft one general permit to cover any
discharge. A discharger in a non-NPDES authorized state may ask to be covered by this
general permit by filing a Notice of Intent to be covered. In that case, a discharger does
not file a permit application, but merely complies thereafter with the terms of the general
permit. Under this final rule, a notice of intent must include the legal name and address
of the owner or operator, the facility name and address,type of facility or discharges, and
the receiving stream. When issued, the General Permit must specify deadlines for
submitting notices of intent, and the date by which the discharger is authorized to discharge.
The General Permit must also state whether the discharger has to wait for written approval
from the EPA, or whether he or she may discharge after a certain number of days from
submission of the NOI. The EPA is currently developing separate general permits for
inactive mines, inactive oil and gas operations, and inactive landfills occurring on Federal
lands. All other oil and gas activity will not be treated any differently than any other
industrial discharger.
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Deadline for Submission of Part 2 of the Group Application

The EPA extended the deadline for submission of the Part 2 of the Group
Application until October 1, 1992. The EPA also attempted to clarify the confusion
surrounding the identification of group members that must sample:

1) For groups with less than 20 members, at least 50 percent of the group must
submit quantitative data. e.g., at least nine facilities must submit for a group
comprised of 17 members.

2) For groups of 21 to 99 members, at least 10 dischargers must submit
quantitative data. e.g., at least ten facilities must submit if the group is
comprised of 25 members.

3) For groups of 100 to 1000 members, at least 10 percent of the group must
submit.

4) For groups of more than 1000 members, no more than 100 members must
submit.

Within the group the EPA clarified that:

1) For groups with more than 10 members, either a minimum of two dischargers
from each precipitation zone in which ten or more members of the group are
located, or one discharger from each precipitation zone in which nine or fewer
are located must submit.

2) For groups of 4 to 10 members, at least one facility in each precipitation zone
in which members of the group are located must submit data.

Municipalities with Less Than 100,000 Population

On December 18, 1991, President Bush signed the Intermodal Surface Transportation
Efficiency Act of 1991 (or Transportation Act) into law. Section 1068 of this act addressed
the deadlines for submitting storm water permit applications. Among other things, the
statute provided that group applications for industrial facilities that are owned or operated
by municipalities with a population of less than 100,00 (i.e., airports, powerplants,
uncontrolled sanitary landfills) will have until May 18, 1992 for submission of Part 1 of their
group applications. Part 2 of these group applications is due May 17, 1993. Deadlines for
submission of applications were not set for these small municipalities with other industrial
discharges.
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RECENT LITIGATION

In 1987, Congress amended the Clean Water Act t0 require the United States
Environmental Protection Agency (EPA) to develop a storm water discharge permitting
program. The amendments allowed the EPA to develop the program in phases, beginning
with discharges associated with industry and medium and large municipalities. According
to the statute, the EPA was required to develop the program for those two groups under the
following schedule:

ACTIVITY DEADLINE
Issue permitting regulations February 4, 1989
Deadléne for permit applications February 4, 1990
Approve/deny permits February 4, 1991

The statute authorized the EPA to allow up to three years for compliance with a
permit.

On November 16, 1990, the EPA issued the first set of regulations for storm water
permits. 33 Fed. Reg. 47,990 (November 16, 1990.) Among other things, these regulations
set deadlines for submission of permit applications from the two groups, and created eleven
categories of discharges associated with industry. Two of the industrial categories were
divided by Standard Industrial Classification (SIC) Code. If the industry fell into the first,
or "heavy” category of industry, the facility was automatically required to obtain a permit.
If the industry tell in to the second, or "light" SIC Code category, the facility was only subject
to permitting requirements if the storm water runoff from that property was impacted by
facility operations. The regulations also provided that only construction sites that disturbed
more than five acres would be subject to permitting requirements.

The Natural Resources Defense Council (NRDC) challenged the EPA rulemaking
in the Ninth Circuit Court of Appeals. There were a wide assortment of challenges, and the
court recently ruled in favor of the NRDC on several of those. NRDC v. EPA. Nos. 90-
70671, 91-70200 (9th Cir. Ct. App. June 4, 1992)

The following is a brief summary of the issues resolved in favor of the NRDC. Other
issues, relating to the EPA’s ability to continue to extend deadlines, and the EPA’s
distinction between municipal dischargers were also considered and resolved in favor of the
EPA.
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The Issues

As noted above, the statute required the EPA to issue regulations that established
certain deadlines for application submission and permit issuance. The EPA did not issue
regulations until after these statutory deadlines and structured those regulations so that
some industrial dischargers, but not all, would be required to submit permit applications.
The regulations were silent on the issue of when permits would be issued. Among other
issues, the NRDC raised the following challenges:

1) The EPA acted illegally when it failed to issue regulations by the statutory
deadline, and for extending the deadlines for application submission set out
in the statute.

2) The EPA acted illegally when it failed to set deadlines for permit issuance
and permit effective dates as required by the statute.

3) The EPA acted illegally when it allowed certain "light" industries to be exempt
from permitting requirements under certain conditions.

4) The EPA acted illegally when it exempted all construction activity that
disturbed less than five acres from permitting requirements.

The Scope of the Decision

The Ninth Circuit agreed with the NRDC on each of these issues. First, the court
found that the "EPA does not have the authority to ignore unambiguous deadlines set by
Congress...The deadlines are not aspirational - Congress set them and expected
compliance...EPA’s failure to abide by the statutory deadlines is unlawful." The implication
of this decision is that dischargers may be held to the deadlines set out in the statute,
notwithstanding the EPA’s failure to issue timely regulations. A more detailed analysis of
the overall implications of the case is provided below.

Second, the court found that the EPA had also acted improperly by not including
final approval deadlines and compliance deadlines in the final rules. "By failing to regulated
final approval and compliance, EPA has omitted a key component of the statutory
scheme...Given the extraordinary delays already encountered, EPA must avoid further delay.
The regulations should inform the regulated community of the statute’s outside dates for
compliance.” The court also directed the EPA to include site-specific compliance deadlines
in each permit.

Third, when considering the issue of "light" versus "heavy" industry, the EPA argued
that "most of the activity at these types of manufacturers takes place indoors, and that
emissions from stacks, use of unhoused manufacturing equipment, outside material storage
or disposal, and generation of large amounts of dust and particles will all be minimal."
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Facilities in the "light" category have SIC codes 20, 21, 22, 23, 2434, 25, 2685, 267, 27, 283,
285, 30, 31 (except 311), 323, 34 (except 3441), 35, 36, 37, (except 373), 38, 39, 4221-25. The
SIC codes of "heavy" industry are 24, (except 265 and 267), 28 (except 283 and 283), 29, 311,
321 (except 323), 33, 2441, and 373. The court held, however, that the distinction is
"impermissible." According to the court, "...the language 'discharges associated with industrial
activity’ is very broad. The operative word is 'associated’. It is not necessary that storm
water be contaminated or come into direct contact with pollutants; only association with any
type of industrial activity is necessary.” The court held that the EPA’s distinction is arbitrary
and capricious and remanded the rules back to the EPA for rulemaking consistent with the
opinion.

Fourth, the court found that the EPA had originally proposed to include construction
sites that were more than one acre in size. In the final rule, in response to comments, the
EPA raised this to five acres. The court "found the EPA’s rationale for increasing the limit
from one to five acres inadequate and therefore arbitrary and capricious. EPA cites no
information to support its perception that construction activities on less than five acres are
non-industrial in nature.”

The Significance of the Decision

The Ninth Circuit’s decision will have far-reaching implications for industrial
dischargers attempting to comply with the storm water aischarge permitting requirements.
It is possible that the ruling will open the way for citizens’ suits against dischargers for
failure to comply with the statutory deadlines, although it is not clear that a court would find
a discharger guilty since the EPA had not issued regulations by the deadline. Another
major implication of the ruling is that dischargers previously determined to be outside the
scope of the rule may be brought back into the program. This includes "light" category
industry and owners and operators with construction sites disturbing less than five acres.

According to the EPA, the agency has asked the court for clarification of certain
issues. Upon receipt of clarification from the court, the EPA will place a notice in the
Federal Register to explain the agency’s position and to provide guidance to dischargers in
the "light industry category" and to dischargers with construction activities.
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PART II:

TECHNICAL APPROACH

At its simplest, the storm-water permitting process can be divided into three basic
components or phases:

. Phase 1 - Field verification of discharge outfall locations and sources.

o Phase 2 - Data collection, including the preparation of a sampling protocol
and training of sampling personnel.

. Phase 3 - Completion of permit application.

Phase 1

The first step in the permitting process is to inventory storm-water outfalls and to
verify that each outfall contains only regulated storm-water runoff associated with industrial
activity. For facilities where site plan maps or drawings are available, this can be
accomplished by simply reviewing these maps and verifying the location of each outfall with
a field inspection. For facilities where site plan maps are not available, a facility-wide filed
inspection is conducted to determine the locations of outfalls. Interviews of facility
personnel are conducted to determine the outfall sources identified during the field
inspection. If the source is not known, more complex testing, including intrusive
photography examination and dye or smoke tests, may be warranted. Generally, the
verification of discharges to most outfalls can be accomplished without conducting these
intrusive testing procedures.

Phase 2

The second phase of the permitting process is data collection. This may include
retrofitting storm-water outfalls for installation of sampling equipment at discharge locations
representative of storm water from the facility and measurement of precipitation, storm-
water quality, and quantity during a precipitation or snow melt event. This is often the most
problematic and challenging phase of work and often requires assistance from on-site
personnel. For many small sites with a limited number of storm-water outfalls, grab
sampling may be appropriate and properly trained facilities personnel can conduct the
sampling. This is the most cost effective method of sampling. For larger sites with multiple
outfalls, automatic sampling equipment is often desirable. The applicant can minimize the
number of samples to be collected by selecting a limited number of sites that are
representative of the storm-water discharge from the facility and prepare an appropriate
sampling plan.
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According to the regulations, storm-water sampling requirements include the
collection of a grab sample during the initial 30 minutes of runoff and a flow-weighted
composite sample for the remainder of the event or the following three hours. The
regulations are very specific about the nature of the runoff event, including the amount of
precipitation (0.1 inches) and the amount of time that must transpire between events (72
hours). In addition, specific constituents that are specific in the regulation, included in a
NPDES permit or effluent guideline, and representative of the site-specific conditions at the
facility must be analyzed from the samples.

Phase 3

The third phase is to complete a storm-water permit application. A facility can select
from one of the three application options. These three options are individual, group or
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