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FROM THE EDITORS

Dear Readers,

Welcome to Issue Number Four of the 2007-2008 publication year. As noted
previously, our actual publication has spilled over into 2009 for this. Our goal is
to “catch up” during Volume 39.

David Frederick, Tracy Franklin, and Emily Collins address the issue of “pub-
lic interest” in the context of decisions by the Railroad Commission of Texas on
applications for waste injection wells. The Texas Legislature has long required the
Railroad Commission and the Texas Commission on Environmental Quality to
weigh the “public interest” in permitting waste injection wells. However, the scope
of that consideration has rarely been defined outside of the agency’s interpretation
of the statutory enactments. The Austin Court of Appeals recently addressed the
breadth of the “public interest” requirement in the context of waste disposal as-
sociated with gas development. Additionally, renewed attention is focused on the
“public interest” variable at the Texas Commission on Environmental Quality in
permitting injection wells for non-oil and gas wastes. The authors note that the is-
sue of what is in the “public’s interest” will probably find further vitality if carbon
dioxide sequestration in subsurface formations is used to address global warming.

In her student note, Kristen Maule delves into the application of the com-
merce clause of the United States Constitution to legislation that the State of
Oklahoma has enacted in its effort to control the amount of water that may leave
Oklahoma and supply its neighboring state, Texas. She examines the current com-
merce clause doctrine regarding interstate transfers of water and water rights. Ap-
plying current commerce clause doctrines to Oklahoma’s anti-export statutes, she
concludes that those statutes are unlikely to withstand commerce clause scrutiny.
She also examines the probable effect of a finding of unconstitutionality of the
Oklahoma statutes on the many Western states that currently have discriminatory
statutes, as well as what it means for the future of water regulation on a broader
scale. She then discusses what sort of changes the new commerce clause doctrine
and the new state regulations have had on the broader economy and regulatory
framework. Finally, she considers “what actions states should be taking to adapt
to these changes, including examining their own statutes for constitutionality,
attempting to preserve water in a constitutional manner, and entering the water
market on terms that are beneficial to citizens.”

As always, we hope that you enjoy the issue and that it provides you with edu-
cational insight.

Jimmy Alan Hall Clint Hansen

Editor-in-Chief Student Editor-in-Chief

Emily Kott Erin Fonken & Bina Reddy
Lead Article Editor Student Note Editors

Robert Rogers Georgia Pickett & Richard Biggs
Managing Editor Recent Development Editors
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THE “PUBLIC INTEREST” FACTOR
IN WASTE DISPOSAL
WELL PERMITTING

BY DAVID FREDERICK, TRACY FRANKLIN, AND EMILY COLLINS
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The continued urbanization of the state brings industrial development increas-
ingly into conflict with other values of society. Texas law has long required that the
Texas Railroad Commission (RRC) and the Texas Commission on Environmental
Quality (TCEQ) weigh the “public interest” in the permitting of waste injection wells.
The Austin Court of Appeals recently addressed the breadth of this requirement in
the context of waste disposal associated with gas development activities in the Barnett
Shale Field that are regulated by the RRC. Additionally, renewed attention is focused
on the “public interest” variable at the TCEQ in permitting injection wells for non-oil
and gas wastes. The authors, here, review these judicial and administrative interpreta-
tions of the breadth of the “public interest” variable. This issue may find further vital-
ity if carbon dioxide sequestration in subsurface formations is used as a control on
global warming.

I. THE SOURCE OF THE ‘“PUBLIC INTEREST” INQUIRY FOR
DISPOSAL WELL PERMITTING

The requirement that the regulator permitting a waste disposal well consider the
“public interest” arises from two subsections of the Texas Water Code. However, the
Texas Legislature has not defined the pivotal term, “public interest” in the Texas Wa-
ter Code. Furthermore, the record is devoid of any explicit legislative history reflecting
what any committee or legislator intended for the term to encompass. Generally, those
persons who challenge the permitting of waste disposal wells see the term “public in-
terest” to be a broad term, encompassing considerations such as impacts on pedestrian
and automobile traffic, emergency services providers, and local roadways. The propo-
nents of waste disposal wells see the term more narrowly limited to encompass only
those aspects of the public interest over which the regulator has direct and express
statutory authority. The relevant subsections are set out side-by-side in Table 1 on the
following page.

229
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TABLE 1

TCEQ PERMITTING

RRC PERMITTING

TEXAS WATER CODE, § 27.051(a):

The TCEQ may grant an applica-
tion in whole or part and may issue
the permit if it finds:

(1) that the use or installation
of the injection well is in the public
interest;

(2) that no existing rights, in-
cluding, but not limited to, mineral
rights, will be impaired;

(3) that, with proper safeguards,
both ground and surface fresh water
can be adequately protected from
pollution;

(4) that the applicant has made
a satisfactory showing of financial
responsibility if required by Section
27.073 of this code;

(5) that the applicant has provided
for the proper operation of the pro-
posed hazardous waste injection well;

(6) that the applicant for a
hazardous waste injection well not
located in an area of industrial land
use has made a reasonable effort
to ensure that the burden, if any,
imposed by the proposed hazardous
waste injection well on local law
enforcement, emergency medical
or firefighting personnel, or public
roadways, will be reasonably mini-
mized or mitigated; and

(7) that the applicant owns or has
made a good faith claim to, or has the
consent of the owner to utilize, or has
an option to acquire, or has the au-
thority to acquire through eminent do-
main, the property or portions of the
property where the hazardous waste
injection well will be constructed.

TEXAS WATER CODE, § 27.051(b):

The Railroad Commission may
grant an application in whole or part
and may issue the permit if it finds:

(1) that the use or installation
of the injection well is in the public
interest;

(2) that the use or installation of
the injection well will not endanger
or injure any oil, gas or other min-
eral formation;

(3) that, with proper safeguards,
both ground and surface fresh water
can be adequately protected from
pollution; and

(4) that the applicant has made
a satisfactory showing of financial
responsibility if required by Section
27.073 of this code.

[Vor. 38:4
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Both the RRC and the TCEQ must find that the “use or installation of the injec-
tion well is in the public interest” prior to issuing a permit.! The only difference (other
than the types of waste being injected) between the RRC and the TCEQ’s public inter-
est Underground Injection Control (UIC) consideration is the Legislature’s guidance
via a non-exclusive list of mandatory considerations for the TCEQ’s public interest
determination regarding hazardous waste wells.?

As further shown in this article, the RRC’s position regarding the relevance to
its permitting decisions of traffic hazards, strains on emergency responder services,
or law-enforcement needs is that these types of “public interest” variables are not rel-
evant; the Legislature explicitly identified them only for the permitting of hazardous
waste injection wells in non-industrial areas. The RRC contends that silence as to the
permitting of other wells should be interpreted to imply non-relevance to those other
permitting decisions. While the three TCEQ Commissioners have not opined on the
subject directly, the TCEQ’s Executive Director has argued a similar position: that
Texas Citizens, a RRC case discussed below, does not apply to the TCEQ’s UIC permit-
ting.

Il. THE CONTEXTS IN WHICH THE ISSUE HAS BEEN PRESENTED

The RRC case on point is Texas Citizens for a Safe Future and Clean Water v. Railroad
Commission of Texas.” Texas Citizens and Mr. Popp (“Protestants”) appealed, first, to
the district court and, then, to the appellate court challenging the RRC’s decision
to grant a permit to Pioneer Exploration, Ltd., to operate a commercial injection
well for the disposal of oil and gas waste. Protestants argued that the RRC denied
them due process* and failed to adequately consider the “public interest” evidence
they had presented.” The Third Court of Appeals in Austin held that the RRC
did not deny Texas Citizens and Popp due process in granting the permit, but the
ocurt interpreted “the public interest” factor in the same manner as had Texas
Citizens and Popp.® Thus, the court of appeals held that the RRC had failed to
weigh relevant evidence (i.e., certain of the “public interest” evidence) and that this
failure was reversible error.” The RRC filed a motion for rehearing on January 18,
2008 and the court of appeals denied it on May 23, 2008.8

The TCEQ case involved a consolidated contested case proceeding for two ap-
plications by TexCom Gulf Disposal, LLC, for an industrial non-hazardous waste

1 Tex. WaTER CODE § 27.051 (Vernon 2007).
Id. (requiring consideration of compliance history, alternatives to injection, and public liabil-
ity insurance for hazardous waste disposal).

3 Tex. Citizens for a Safe Future and Clean Water v. R.R. Comm’n of Tex., 254 S.W.3d 492,
(Tex. App.-Austin 2007, pet. filed).

4 This facet of the case dealt with the power of an administrative tribunal to recess a “contested
case” proceeding after the applicant has rested its direct case to allow the applicant to develop
additional evidence necessary to meet its burden of proof.

5 See Tex. Citizens, 254 S.W.3d at 496.
6 Id.

7 Id. at 503.

8 Id.
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storage and processing facility and four underground injection control wells in the
Conroe oil field in Montgomery County, Texas.” The applications were about to
be heard by the State Office of Administrative Hearings, when the Texas Citizens
case was announced by the Third Court of Appeals. While the individual protes-
tants'® raised concerns regarding noise, property values, and traffic, the administra-
tive law judges excluded evidence on property values as an “individual” interest for
which the TCEQ did not have any jurisdiction, but allowed evidence on noise and
traffic, due to the Texas Citizens case.!!

A. THE TEXAS CITIZENS CASE

Pioneer Exploration (“Pioneer”) applied in early 2005 to the RRC for a commer-
cial permit to dispose of oil and gas wastes by injection through an existing, but no
longer used, well. Several Wise County residents opposed Pioneer’s application, which
lead to the RRC conducting an administrative hearing on the application. After an
unusual two-part hearing,'? the RRC’s hearing examiners" issued a Proposal for Deci-
sion (PFD) recommending issuance of the permit. The RRC adopted the findings of
fact and conclusions of law of the PFD and issued the permit.™

At the evidentiary hearing, the Protestants offered what they believed to be “public
interest” evidence, such as that of a Department of Public Safety trooper, who testified
to the inadequate conditions of local roadways for industrial traffic. They also offered
evidence regarding the fact that trucks hauling saltwater waste would frequently be ac-
cessing the well site using the area’s narrow, unpaved roads.”” The proposed disposal
well could operate 24 hours a day, 7 days a week, with 20 to 50 waste trucks—each
carrying up to 100 barrels of oil and gas waste—accessing the site each day. Protestants
took the position that, because the access roads were unpaved, included blind curves,
and were often used by children and pedestrians, the presence of so many large, heavy
trucks presented a public-safety issue.!® Protestants also feared and offered testimony

9  State Office of Admin. Hearings, Application of TexCom Gulf Disposal, L.L.C. for TCEQ
Underground Injection Control Well Permit Nos. WDW410, WDW411, WDW412, and
WDW413, SOAH Docket No. 582-07-2673 (April 25, 2008) (proposal for decision) [here-
inafter TexCom Gulf Disposal Application: PFD], available at http://www.soah.state.tx.uts/
pfdsearch/pfds/582/07/582-07-2673-ptd 1.pdf.

10 Seeid. at 2. Many individuals were named as parties to the case as well as three governmental
entities, including the City of Conroe, Montgomery County, and the Lone Star Groundwater
Conservation District.

11 Id. at 8. Another interesting aspect of the case that is beyond the scope of this article involves
how the Texas Citizens holding could affect the nexus between public interest issues raised in
hearing requests and personal justiciable interests.

12 Tex. Citizens for a Safe Future and Clean Water v. R.R. Comm’n of Tex., 254 S.W.3d 492,
495496 (Tex. App. - Austin 2007, pet. filed).

13 The RRC does not transfer its dockets to the State Office of Administrative Hearings for evi-
dentiary hearings.

14  Tex. Citizens, 254 S.W.3d at 496.

15 Id. at 498.

16 Id.
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regarding the lowering of their property values because of the installation of the com-
mercial disposal facility.”

The hearing examiners declined to weigh the citizens’ evidence on public interest.
Noting that the RRC did not have jurisdiction to regulate truck traffic, they expressed
sympathy for the citizens regarding their concerns about property values and other
quality of life issues, but felt these concerns to be divergent from the statutory issues
the RRC was required to consider.!”® They found the proposed disposal well to be in
the public interest because it would provide an economical means for disposing of pro-
duced salt water from completed wells in the rapidly expanding Barnett Shale Field."”
The hearing examiners further concluded that safe and proper disposal of produced
salt water by injection wells serves the public interest.?

The Railroad Commissioners adopted the findings of fact and conclusions of
law of the PFD, apparently accepting the hearing examiners’ view of the limits of the
RRC’s duty to weigh public interest factors.

The district court upheld this action without opinion, seemingly agreeing with the
hearing examiners and the Railroad Commissioners that the “public interest” inquiry
is to be narrowly tailored: basically, limited to an inquiry as to whether a proposed
waste disposal well facilitates increased recovery of oil and gas.

The Austin Court of Appeals, however, dissected the RRC’s position and rejected
it, saying the RRC took too narrow a view of the “public interest” in disregarding the
public interest concerns that the Texas Citizens plaintiffs had presented at the eviden-
tiary hearing.”! The court noted that “[aJdministrative agencies have wide discretion
in determining what factors to consider when deciding whether the public interest is
served.”?? However, the court also went on to note that “[a]n agency abuses its discre-
tion in reaching a decision, if it omits from its consideration factors that the legisla-
ture intended the agency to consider, includes in its consideration irrelevant factors,
or reaches a completely unreasonable result after weighing only relevant factors.”?’
The court determined that the RRC had abused its discretion in those ways in the
Texas Citizens case.

Three things are worth noting about the Austin Court of Appeals’ consideration
of the case. First, the court explained why one of its earlier cases, Grimes v. State,”* did
not dictate the outcome of this case. The court said:

the holding in Grimes was that the conservation of natural resources could be
considered as one factor in making a public interest determination . . . Grimes
does not hold that the conservation of natural resources should be considered
as the only relevant factor, to the exclusion of any additional factors that might

17 Id. at 499.

18  Id. at 498-99.

19 Id. at 499 (quoting TexCom Gulf Disposal Application PFD).

20  Citizens, 254 S.W.3d at 499.

21 Seeid. at 494-95.

22 Id. at 499.

23 Id. (quoting Hinkley v. Tex. State Bd. Of Medical Examiners, 140 S.W.3d 737, 743 (Tex.
App.—Austin 2004, pet. denied)).

24 Grimes v. State, 2005 Tex. App. LEXIS 6963 (Tex. App.—Austin 2005, no pet.).
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affect the public interest, which the Commission appears to have done in the
present case.?

Second, the RRC, as earlier noted, argued that the explicit reference to traffic and
other quality-of-life concerns in the latter paragraphs of the TCEQ’s statutory subsec-
tion on waste disposal well permitting, coupled with an absence of any reference to
those concerns in the RRC’s subsection, indicated that the Legislature did not want
the RRC to weigh those concerns. In response to this argument, the court of appeals
said the RRC ignored “the fact that § 27.051(a)(6) is limited in its applicability only
to hazardous waste injection wells that are not located in areas of industrial land
use.”?® The court went on to point out that “[t/he additional requirement found in §
27.051(a)(6) could easily be the result of the legislature’s belief that hazardous waste
injection wells in non-industrial areas require more careful oversight and explicit statu-
tory requiring the issuance of permits.”?’

The court declined “to hold that public roadways and local law enforcement,
emergency medical, and fire-fighting personnel are not to be afforded consideration
unless a hazardous waste injection well is proposed that will be located in a non-in-
dustrial area.””® The court concluded that Section 27.051(d), in stating that the TCEQ
shall not be limited to the quality-oflife factors enumerated, emphasizes that a broad
spectrum of factors should be employed in making a public interest determination.?

Third, at oral argument, Justice Waldrop queried counsel for the RRC as to a
couple of scenarios involving permitting decisions. In one scenario, the disposal well
was to be in a remote and isolated location, while in the other scenario, the disposal
well was to be in a residential subdivision. The wells, in all other respects, were iden-
tical and complied with RRC rules for protecting ground and surface waters. Could
the RRC grant a permit for the rural well and deny a permit to the subdivision well?
Counsel answered that it could not. This position is, indeed, the RRC view, but it
seemed just too divorced from common sense to pass muster with the justice system.

B. THE TEXCOM CASE

The parties in the TexCom case were scheduled for an administrative hearing on
the merits within weeks after the court of appeals issued its Texas Citizens opinion.
The Applicant and the Executive Director (ED) of the TCEQ both withdrew their
objections to the individual Protestant’s prefiled testimony on traffic in light of the
Third Court of Appeals’ holding. The Administrative Law Judges (AL]Js) overruled the
Applicant’s objections to testimony on noise, but sustained objections to testimony
regarding property values and property taxes after oral argument from the parties on
applicability of the Texas Citizens case to each issue. Property values and property taxes,

25 Id.
26 Id. at 501
27 Id.
28 Id.

29 Id.
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the ALJs opined from the bench, were individual interests rather than public interests
for consideration under Section 27.051(a).*

At the hearing, protesting parties cross-examined an Applicant witness testifying
on the surface facility application, not the UIC application, to further the evidence on
traffic impacts. In response, the Applicant quickly hired an expert to analyze traffic
impacts of the facility’s operations over a weekend break in the hearing. The Appli-
cant called the expert to the stand as part of its rebuttal case.’

In closing argument, the ED, much like the RRC, argued that the scope of the
TCEQ’s public interest considerations is limited to the purpose of the UIC program’s
statutory authority in the Injection Well Act.’> After claiming that the Texas Citizens
case did not apply to the TCEQ’s UIC permitting decisions,’® the ED concluded that
the TCEQ’s “public interest” considerations are limited to the Applicant’s compliance
history, the availability of alternatives, and the purpose of the Injection Control Act.*
Yet, the ED opined that the evidence on traffic impacts (to which the ED had with-
drawn his objections based on the Texas Citizens case) “supports a finding that the fa-
cility entrance...satisfied regulatory requirements.”” The ED emphasized that the Texas
Citizens court required consideration of public safety concerns for which evidence is
in the record of a contested case hearing.’® The ED may have highlighted this point to
make the argument that the ED need not review public interest considerations outside
of those issues specifically stated in the statute, but a party may raise such issues at a
contested case hearing on the application. Such a position may also have implications
on the burden of proof at a contested case hearing.”

Based on the Applicant’s rebuttal evidence on traffic impacts, the Office of Public
Interest Counsel (OPIC) argued that, if the TCEQ decided to issue a permit, a special
condition should be placed in the permit to move the site entrance and exit to a road
that appeared to pose less of a public safety issue as large trucks approached the facility.”®

30 The pre-hearing conference was taped by the State Office of Administrative Hearings, and a
copy may be obtained from SOAH directly.

31 TexCom Gulf Disposal Application: PFD, at 47 (citing TexCom Ex. 80, Scott E. Graves, P.E.,
at 8).

32  The ED relied on NAACP v. Federal Power Commission, 425 U.S. 662 (1976), to argue that the
use of the words “public interest” in a statute cannot be used to promote the general public
welfare.

33 Transcript of Executive Director’s Closing Statements, at 18, TexCom Gulf Disposal L.L.C.,
for TCEQ Underground Injection Well Permits Nos. WDW410, WDW411, WDW412, and
WDW413 and TCEQ Industrial Solid Waste Permit No. 87758.

34 Id. at 20.
35 Id.at25.
36 Id.at 16.

37  See Tex. WATER CODE § 27.051 (Vernon 2007) (relating to burden of proof). The Applicant
in TexCom argued that the mandatory public interest considerations in Tex. Water Code §
27.051(d) were merely considerations without an accompanying burden of proof. TexCom
Gulf Disposal Application: PFD, at 45.

38 Transcript of OPIC’s Closing Argument, at 11-13, TexCom Gulf Disposal L.L.C., for TCEQ
Underground Injection Well Permits Nos. WDW410, WDW411, WDW412, and WDW413
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Montgomery County and the City of Conroe argued that moving the driveway did not
eliminate the public safety traffic concerns posed by the TexCom facility and that too
much uncertainty existed in the Applicant’s ability to obtain needed TxDOT permits if
the driveway were moved.* The difference between OPIC’s argument and the County/
City alignment’s position may demonstrate the jurisdictional line between considering
the effect of increased truck traffic and regulating road-safety issues.*® The parties are
awaiting a Proposal for Decision from the State Office of Administrative Hearings.

II1I. CONCLUSION

The Applicant in the TexCom case was able to quickly adjust its case to avoid the
need for an amendment to its application and potential remand to the ED due to the
Texas Citizens holding. The AL]Js and parties focused their implementation of the Texas
Citizens case to the issues that the protestants had raised in their pre-filed direct testi-
mony, apparently, to avoid a hypothetical “parade of horribles” regarding innumerable
and unforeseen public interest issues that applicants may now need to anticipate in
preparing their direct cases. Perhaps the more difficult question raised by the Texas
Citizens case involves the weight the RRC and TCEQ staffs should give the impacts on
pedestrian and automobile traffic, emergency services providers, local roadways, and
other community assets and values during technical review. (The TCEQ’s response to
the Texas Citizens holding has been one of refusal to even consider any impacts beyond
the explicit and mandatory considerations in Section 27.051(d) except to the extent
protestants raise such issues at an evidentiary hearing. The agency apparently does not
acknowledge any duty to pro-actively investigate other public interest issues.)

In a subsequent RRC disposal well application, Application of Jerry Hess Operating
Co., (“Hess”)" the hearing examiners, sua sponte, weighed for the first time pre-Texas
Citizens public interest testimony and found it less weighty that the would-be opera-
tor’s evidence of the public’s “need” for this well.** Clearly, the practical effect of the
Texas Citizens decision can be reduced to zero if decision-makers, considering a broad
range of public interest factors, place greater emphasis on the public’s interest in waste
disposal than on community quality-of-life concerns.

and TCEQ Industrial Solid Waste Permit No. 87758.

39 Aligned Protestants Response to Closing Arguments at 37-38, TexCom Gulf Disposal L.L.C.,
for TCEQ Underground Injection Well Permits Nos. WDW410, WDW411, WDW412, and
WDW413 and TCEQ Industrial Solid Waste Permit No. 87758.

40  See Tex. Citizens for a Safe Future and Clean Water v. R.R. Comm’n of Tex., 254 S.W.3d 492,
502 (Tex. App.-Austin 2007, pet. filed) (stating that “[i]f the Commission is foreclosed from
considering any matter that falls within the jurisdiction of another governmental agency when
making public interest determinations, then the Commission’s realm of inquiry is essentially
limited to reviewing a proposed injection well’s effect on oil and gas production. Such a lim-
ited scope of review cannot have been the legislature’s intent....)".

41  QOil and Gas Docket No. 09-2549853, Application of Jerry Hess Operating Co. for Hwy 51,
SWD No. 1 (Cooke County).

42 This case was another docket in which the permit applicant was saved from a burden-of-proof
failure by a subsequent hearing at which to cure this failure. In this instance, it was the Com-
missioners who ordered the second hearing, rather than adopt the examiners’ PFD recom-
mending denial based on evidentiary failures by the applicant.
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IV. POSTSCRIPT

The RRC’s and Pioneer Exploration’s motions for reconsideration en banc was de-
nied.® In two concurring opinions accompanying the denial of the motions, Justices Pem-
berton and Waldrop provided support for the court’s holding that the RRC construed
the scope of its “public interest” powers and obligations too narrowly. Both Justices,
however, pointed out that this holding did “not imply how the Commission should exer-
cise . . . [that power] in determining the weight any particular proffered ‘public interest’
consideration should be given, as informed by its judgments of fact or policy.”**

In his concurring opinion, Justice Waldrop explained that even if the RRC’s
authority to consider “public interest” issues under Section 27.051(b)(1) of the Texas
Water Code is limited to matters engaging its expertise and charge to regulate the
conservation and production of oil and gas, this limitation is not sufficient to answer
the question “of whether some particular issue is within the public’s interest with
respect to the conservation and production of oil and gas.”® Accordingly, he rejected
the notion “that the legislature intended the Commission to consider only the merits
of subsurface conditions or the value of having another injection well divorced from
considerations of where that well is located and its potential impact on other aspects
of our economy or the environment.”* Ultimately, Justice Waldrop found that when
the RRC decides that an injection well is in the public interest, it must consider
whether the injection well “is a good idea in the location proposed.”* And, in some
circumstances, making this determination will require the RRC to consider public-
safety related issues.*

Five of the six Justices of the Third Court of Appeals have now weighed in sup-
porting the position of Texas Citizens and Mr. Popp. The RRC’s light-weighting of
traffic and public safety concerns in the Hess case reflects that little practical burden is
associated with weighing those broader factors. Nonetheless, the RRC has petitioned
the Supreme Court of Texas for review of the court of appeal’s decision.
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