Rule 1.04 Fees

Rule 1.04 Fees

[No changes in (a)-(e).] )

(f) A division or egreement-arTangement for division of a
fee between lawyers who are not in the same firm skall
aet may be made ualess only if:

(1) the division is:-
(i) in proportion to the professional services per-
formed by each lawyer;
{1 mede-with-a-forvarding-lavwes; or
4il) mader—by—written—asreement—with-the—client;
with—a between lawyers who assumes joint
responsibility for the representation; and
(2) the chent is-gdvised of-and-decs-not-objeet-tosthe
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firm will receive or, if the division is

on_which the division will be made ; and
(3) the aggregate fee does not violate paragraph (a).

(g) Every agreement that allows a lawyer or jaw firm to associ-

ther co in the repres jon of a per; t
refer the person to other counse] for such representation,
and that results in such an association with or referral to a
different law firm or a in su differe;

[Cs) ed by 5 t co! ing t
ent by a cli a ective clie ithout
owledse of the info ecified in subparagra
does not consti co tion withi e -
is rule. No att v shall collect or seek t ect
e expenses in ¢ ction_with any such agreement
ot confirmed i t wa t for:
e reasonable value service vided ¢
Lhat person: g,gd
the reasonable ecessary _expense: al

incurred on behalf of that person.
&h) Paragraph (f) of this Rrule does not-prehibit apply to

payment to a former partner or associate pursuant to a separa-

tion or retirement agreement, or to a lawyer referral program

certified bv the State exas in accordance wi e

Texas Lawyer Referral Service Quality Act, Tex, Occ. Code

952. eq., or dments or recodifications there

Comments

Comments developed by the Referral Fee Task Force are
included here to ensure that Texas lawyers have informa-
tion about the intent behind the proposals. Comments are
not voted on as part of the Referendum.

[No changes in comments 1-9.]

Division of Fees

10. A division of fees is a-sharing-ef-a single billing to a
client between-covering the fee of two or more lawyers who
are not in the same firm. A division of fees facilitates associ-
ation of more than one lawyer in a matter in which neither
alone could serve the client as well, and most often is used
when the fee is contingent and the division is between a

referring or associating lawyer initially retained by the client
and a trial specxahst—Beeause—&he—eeseem&ea—ef-aédﬁeﬁal

ekeae—e—dwme&ef-fees—%&hﬁhe—meemn&eﬁ-dm—&u&eqs
not—invelved—See-slso—Comment—3—to—Rule—5-04-, but it

applies in all cases in wh;ch two g;: more lawvers are repre-
ti; single client the ter, and witho

egard to whethe tion is i olve aph

i ela to divide a fee either on the the pro-
rtion of services thev render or if eac r mes
11. Contingent fee agreements must be in a writing
ed the client and must otherwise ¢ wi ara-

elaafe-éa&(-eeelﬁr-hﬂs-er-ts-ee-seee% A Q vision gf a feg base

on the pro io services rende two o Or
lawvers contemplates that each lawver is performing sub-
stantial legal services on behalf of the client with respect to
the matter. In particular, it requires that each lawver who

articipates § fee have perfi ices beyond th
involved in initi seeki acqui eing engaged by
the client. There t be a reasonab elati etwee

the amount or value of services rendered and responsibility

assumed. a share of the fee to be received, However, i
eac rticipating lawyer performs substantial legal service
on_behalf e client, the agreed division should contro
even t h_the division is not direc rtional to actu-
al work performed. If a division of fee i based
roportio ervices rendered, the ement may pro-

vide that location not be made u e end of the rep-

resentation, When the allocation is deferred until the end of

the repre ati the terms of the arrangement must
clude t v which the division will be made.

13, Joint responsibility for the representation entails
ethical and perhaps financial responsibility for the represen-

tation. The ethical respopsibility ass d requires that
referring or_associating lawyer make reasonable efforts to
equac re entati i uate
client communication. Adequac esentation requires
that the referrin associating lawver conduct a reasonabl

ter and refer the matter
associating lawyer reason-

investigation of the client’s legal
a lawyer whom the referrj



i ete dle i le 1.01. Ade-

uate att -clie unjcati i at a refer~
i iati re; ito t out th
epre; i d_ensur t jent is informed o
e matters that t t lawver’s attentio tha
e lawver would believe the client should be aw
1.03. Attendi d jti a ari o
i ies of all pleadi OFTe! dence b
ided a re ng or associati er i eces i
et itoring re ro d by this
le. These types of actjvitie, ine the transaction-
s h t the clie jll bear and unless
il deriv v d be
voided. The itoring requirement i at the refer-
i e re bly informed o tter. to
t guestio! nd assist the dli er when peces-

sary, Anv referral or association of other counse] should be
made based solely on the client’s best interegt.

14. In the aggregate, the minimum activities that must
be undertaken bv referring or assocjating lawyers pursuant
to an arrandgement for a division of fees are substantially

0 e wye forwarded
£ ther cou: undert: ing obligatio
with respect to it receive of the handli

lawver’s fee once the matter was concluded, as was permit-

d t rior version of this rule. Whether such activ-
i additional activities that a er might agree t
ke, suffice to e one lawver icipal in such
a n; €S| ible fo fessional misconduct
ther | er who is participating in it and, if so, to what
€ e ded to be resolve vil Practice
edi ode, ch. 33, or icable law.,
fent t co t in writi e terms of the
en or to the time of the associati r_referral
ed. For_this consent e_effective, the client mu.
e dvise t least t ey features of th
ent. Those e tia which are ified in
u 2), are 1) the identit all lawve la
i who will participate in the fee-sharing agr ent
whether fees wi divided based i f serv-
ice ed or by lawy agreeing to assume joint

responsibility for the representation, and 3) the share of the
fee that each lawver or law firm will receive or_the basis on

whic division wi made if the division is based on

jon of jce orme 0 t by a client or

ective clie e referral t association of othe
counsel, made prior to anv actual such referral or associa-
tion, but without knowledge of i tion specified i

subparagraph (0)(2) does not constitute sufficient client con-
firmation within the meaning of this rule. The referring or
associating lawyer or any other lawyer who employs another

e ist in the representatio rimary duty
e 1l disclosu d liance with this rule.
. Paragra acijlitates th r ent of t

aragra At vidi
e t anthori atto efer a per-

son’s case to apother lawyer, or to associate other counsel in

the handli client’s case, and that a ly_result i

C ciati i ifferent law

: e entering inti agreeme. u con-

d e betwee: I and the

la involv t co ted
ere ement t ted t d
by the efore the ref r_associa tween

la involy: ceurs. S bparagra X anuse

paragraph (g) refers to the party whose matter s involved as
a “person” rather than as a “client.” it_is not possible to
evade jts requirements by having a referring lawyer not for-

on_inv or
counsel. Pa does pr weve ve
in qu eruit S where its re e re
ot ee gubparagraph. d
7 u e done wi therwise agreed-t
ee th eited in whole or rt du r’s fail-
u c wi 2 h i t resolved the
mules.
raph requires that aggredate fe
charged to clients in connec ith a give t! y all
e lawyers ipvolved meet the standards of pa. a) —
at i t be upconscionable.

Fee Disputes and Determinations

129, If a procedure has been established for resolution of
fee disputes, such as an arbitration or mediation procedure
established by a bar association, the lawyer should consci-
entiously consider submitting to it. Law may prescribe a pro-
cedure for determining a lawyer’s fee, for example, in
representation of an executor or administrator, or when a
class or a person is entitled to recover a reasonable attor-
ney’s fee as part of the measure of damages. All involved
lawyers should comply with any prescribed procedures.



